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AGENCY: Securities and Exchange Commission. 


ACTION: Final rule and forms. 

SUMMARY: The-Commission is amending a rule and 
certain forms to require certain registered investment 
companies, and certain employee benefit plans and 
funds or accounts for assets of such plans, to make 
disclosures to investors about brokerage placement 
practices and policies. As part of the extensive 1975 
amendments to the federal securities laws, invest- 
ment managers were explicitly relieved, subject to 
conditions, of certain liabilities that might have 
accrued to them if they caused accounts which they 
manage to pay brokerage commissions at rates in 
excess of the lowest rates available in consideration 
of the value of the brokerage and research services 
provided by the broker to whom the commissions 
were paid. It has long been the position of the 
Commission that such brokerage placement practices, 
although permissible, should be disclosed to 
investors. The amendments to the rule and forms 
adopted by the Commission are designed to require 
certain registered investment companies and certain 
other issuers to provide investors with useful 
information which they might not otherwise receive 
about brokerage placement practices and policies. By 
separate release the Commission has announced the 
adoption of a new rule and registration form for 
investment advisers which incorporates similar narra- 
tive, but not statistical, disclosure requirements for 
certain registered investment advisers. 


EFFECTIVE DATE: May 1, 1979. These amendments 
apply to registration statements and proxy statements 
subject to the amendments which are filed or 
amended on or after that date. 


FOR FURTHER INFORMATION CONTACT: 


Thomas D. Maher, Esq. 

Division of Investment Management 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 

(202) 755-0214 


SUPPLEMENTARY INFORMATION: 


The Securities and Exchange Commission today 
adopted: 


(1) Amendments to Forms N-1 [17 CFR 239.15 and 
274.11] and N-2 [17 CFR 239.14 and 274.11a-1], 
integrated registration forms under the Securities Act 
of 1933 [15 U.S.C. 77a et seq.] (“Securities Act”) and 
the Investment Company Act of 1940 [15 U.S.C. 80a et 
seq.] (“Investment Company Act”); 
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(2) Amendments to Forms S-1 and S-8 [17 CFR 
239.11 and 239.16b] under the Securities Act; and 


(3) Amendments to Rule 20a-2 [17 CFR 270.20a-2] 
under the Investment Company Act. 


These amendments require certain investment 
companies registered under the Investment Company 
Act and some other types of accounts (including 
certain H.R. 10 “Keogh” plans, employee benefit 
plans, and collective funds or separate accounts for 
the assets of such plans, interests or participations in 
which are registered under the Securities Act) to make 
disclosures to investors about brokerage placement 
practi®es and policies. 


These disclosure requirements reflect a long-standing 
policy of the Commission that brokerage placement 
practices of investment managers may take into con- 
sideration research and brokerage services, provided, 
however, that such practices are disclosed to 
investors. The Commission’s Policy Statement on the 
Future of the Securities Markets, February 1972, 
explained that the Commission believed that: 


[T]he providing of investment research is a 
fundamental element of the brokerage 
functions for which the bona fide 
expenditure of the beneficiary’s funds is 
completely appropriate, whether in the 
form of higher commissions or outright 
cash payments. /t should be disclosed to 
investors that their money manager is 
willing to exercise discretion in seeking the 
best information available, and does not 
consider that there is an obligation to get 
the cheapest execution regardless of 
qualitative consideration. It should of 
course be expected that managers paying 
brokers for research with their benefici- 
aries’ commissions or other funds would 
Stand ready to demonstrate that such 
expenditures were bona fide. (emphasis 
added) (at p. 11).1 


Thus, while the Commission’s position has been that 
such brokerage placement practices may be fully 
consistent with an investment manager’s fiduciary re- 
sponsibilities and the requirements of the federal 
securities laws, it is necessary that they be 
adequately disclosed to investors. 


On November 30, 1976, the Commission issued a 
notice (Securities Act Release No. 5772) [41 FR 53356, 





See also, Securities Act Release No. 5250 (May 9, 
1972) [37 FR 9988, May 18, 1972]. 





December 6, 1976] (the “1976 Release”) proposing to 
mandate disclosure of brokerage placement practices 
by registered investment advisers exercising invest- 
ment discretion over client accounts (“investment 
managers”), pursuant to Section 28(e)(2) [15 U.S.C. 
78bb(e)(2)] of the Securities Exchange Act of 1934 [15 
U.S.C. 78 et seq.]. The proposal consisted of Rule 
28e2-1 as well as certain related rule and registration 
form changes which incorporated Rule 28e2-1 by 
reference and required investment managers to dis- 
close their brokerage placement practices and policies 
to clients, both individual and “pooled” entities. In 
addition, investment companies and certain other 
pooled entities were required to make prospectus and 
proxy disclosure of this information. 


Simultaneously with the adoption of the amendments 
announced in this notice, the Commission adopted 
certain new and amended rules and forms under the 
Investment Advisers Act of 1940 [15 U.S.C. 80b-1 et 
seq.] (“Advisers Act”). Among these changes, which 
are announced in Investment Advisers Act Release 
No. 664 (January 30, 1979), are the adoption of revised 
Form ADV [17 CFR 279.1] and Rule 204-3 [17 CFR 
275.204-3] (the “brochure rule”) under the Advisers 
Act which requires that a brochure be delivered to 
certain clients and prospective clients of investment 
advisers. 


Both Forms N-1 and N-2, as previously adopted,2 and 
the brochure rule, as previously proposed, would have 
required disclosure relating to brokerage placement 
practices. This notice announces the revision of Items 
7 and 9 in Forms N-1 and N-2, respectively, and the 
inclusion of comparable disclosure requirements, as 
proposed in the 1976 Release, in certain other pooled- 
fund prospectuses and an Investment Company Act 
proxy rule. Similar revisions have been made in the 
relevant portion of the brochure rule as previously pro- 
posed.3 





2Securities Act Release No. 5964 (August 28, 1978) 
[43 FR 39548, September 5, 1978]. In Securities Act 
Release No. 6014 (January 11, 1979) [44 FR 4466, 
January 22, 1979] the Commission announced that it 
had decided that no further changes should be made 
to the items in Forms N-1 and N-2 on which 
submission of additional comments by the public was 
invited in Securities Act Release No. 5964. 


3advisers Act Release Nos. 601 and 602 (July 21, 
1977) [42 FR 38316, 38319, July 27, 1977]. The 
brochure rule was originally proposed in Advisers Act 
Release No. 442 (March 5, 1975) [40 FR 11897, March 
14, 1975]. As adopted, Item 11 of Part Il of revised 


Form ADV requests certain narrative information 
about brokerage placement practices of certain invest- 


In so doing, all of the substance of Rule 28e2-1 (as 
modified in light of comments) has been adopted for 
pooled entities will be required to disclose to 
Registered investment advisers who have brokerage 
placement discretion would be required to include in 
their brochure narrative information identical to that 
pooled entities will be required to dislose to 
shareholders. Statistical disclosure by such advisers, 
which would have been required by Rule 28e2-1, 
would not be required since the brochure is a 
document of general description. Requiring individual 
Statistical disclosure by such advisers, on an account 
by account basis, can be a subject of future inquiry in 
conjunction with other individualized disclosures 
which may be relevant to advisory clients. The 
Commission believes that it is important to adopt 
these amended disclosure requirements at this time 
so that they may be incorporated on a timely basis in 
new Forms N-1 and N-2, which became effective for 
certain management investment companies on 
January 1, 1979, and into the new brochure rule. 


The disclosure requirements reflect the better current 
disclosure by registered investment companies of 
brokerage placement practices. Thus, these require- 
ments will serve to standardize such disclosure, not 
only among registered investment companies, but 
also among such investment companies and some 
other types of pooled accounts whose securities are 
registered under the Securities Act. Further, requiring 
registered investment advisers who exercise discre- 
tion over client accounts to make comparable 
narrative disclosure in their brochures also adjusts 
this disclosure requirement to that which the Com- 
mission now believes to be preferable. 


It should be noted, however, that the amended rule 
and forms represent mandatory disclosure standards. 
More detailed or additional information and explana- 
tory material could and should be provided where nec- 
essary, because of circumstances in particular cases, 
to ensure that all material information regarding 
brokerage placement practices and policies will be 
disclosed to investors. 


BACKGROUND 


Section 28(e),4 which was enacted as a part of the 
Securities Acts Amendments of 1975 [Pub. L. No. 





ment advisers. Pursuant to Rule 204-3 under the 
Advisers Act, Part Il of revised Form ADV, or the 
information contained in Part Il, will be delivered to 
certain clients and prospective clients of investment 
advisers. 


4section 28(e) provides that: 
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94-29 (June 4, 1975)], resulted from the concern of 
investment managers and, to some extent, research 
oriented brokerage firms that in an environment of 
fully negotiated commission rates an investment man- 
ager would be subject to suit alleging breach of fidu- 
ciary duty if it effected securities transactions involv- 
ing payment of commissions at rates in excess of the 
lowest rates available. Pursuant to Section 28(e)(1), 
investment managers, when acting in good faith, are 
relieved of certain liabilities that might have accrued 
to them if they caused accounts which they manage 





Continued from preceding page 


(1) No person using the mails, or any 
means or instrumentality of interstate 
commerce, in the exercise of investment 
discretion with respect to an account shall 
be deemed to have acted unlawfully or to 
have breached a fiduciary duty under State 
or Federal law unless expressly provided to 
the contrary by a law enacted by the 
Congress or any State subsequent to the. 
date of enactment of the Securities Acts 
Amendments in [sic] 1975 solely by reason 
of his having caused the account to pay a 
member of an exchange, broker, or dealer 
an amount of commission for effecting a 
securities transaction in excess of the 
amount of commission another member of 
an exchange, broker, or dealer would have 
charged for effecting that transaction, if 
such person determined in good faith that 
such amount of commission was reason- 
able in relation to the value of the broker- 
age and research services provided by such 
member, broker, or dealer, viewed in terms 
of either that particular transaction or his 
overall responsibilities with respect to the 
accounts as to which he exercises invest- 
ment discretion. This subsection is 
exclusive and plenary insofar as conduct is 
covered by the foregoing, unless otherwise 
expressly provided by contract: Provided, 
however, that nothing in this subsection 
shall be construed to impair or limit the 
power of the Commission under any other 
provision of this title or otherwise. 


(2) A person exercising investment dis- 
cretion with respect to an account shall 
make such disclosure of his policies and 
practices with respect to commissions that 
will be paid for effecting securities trans- 
actions, at such times and in such manner, 
as the appropriate regulatory agency, by 
rule, may prescribe as necessary or 
appropriate in the public interest or for the 
protection of investors. 
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to pay brokerage commissions at rates in excess of 
the lowest rates available in consideration of the value 
of brokerage and research services provided by the 
broker to whom the commissions were paid. Under 
Section 28(e)(2) the Commission may adopt dis- 
closure requirements concerning brokerage placement 
policies and practices for any person, other than a 
bank, who exercises investment discretion, as 
defined by Section 3(a)(35) [15 U.S.C. 78c(a)(35)] of 
the Exchange Act or by Commission rule. 


In 1976, the Commission issued a proposed 
rulemaking (the 1976 Release) concerning the 
disclosure of brokerage placement practices by 
investment managers for which the Commission is the 
appropriate regulatory agency and as to whom the 
Commission would be able to effectively enforce such 
requirements. 


MODIFICATIONS FROM THE 1976 RELEASE 


Changes in Format and Scope 





(3) For purposes of this subsection a 
person provides brokerage and research 
services insofar as he— 


(A) furnishes advice, either directly or 
through publications or writings, as to the 
value of securities, the advisability of 
investing in, purchasing, or selling 
securities, and the availability of securities 
or purchasers or sellers of securities; 


(B) furnishes analyses and reports con- 
cerning issuers, industries, securities, 
economic factors and trends, portfolio 
Strategy, and the performance of accounts; 
or 


(C) effects securities transactions and 
performs functions incidental thereto (such 
as clearance, settlement, and custody) or 
required in connection therewith by rules of 
the Commission or a self-regulatory organi- 
zation of which such person is a member or 
person associated with a member or in 
which such person is a participant. 


Under Section 3(a)(34)(F) [15 U.S.C. 78c(a)(34)(F)] of 
the Exchange Act, the Comptroller of the Currency, 
the Federal Reserve Board, and the Federal Deposit 
Insurance Corporation, rather than the Commission, 
have responsibility for adopting disclosure require- 
ments with respect to banks subject to their juris- 
diction and which exercise investment discretion for 
the account of others. 





The 1976 Release contemplated requiring registered 
investment advisers to deliver to clients over whose 
accounts they exercised investment discretion, as 
there defined, a document containing disclosure 
regarding brokerage placement practices specified in 
proposed Rule 28e2-1. While such disclosure is 
important, so too are many other matters relating to 
an investment adviser (his experience, methodology, 
etc.). In this connection, the Commission in 1975 and 
again in 1977 proposed a brochure rule which would 
have required investment advisers to provide their 
clients with comprehensive written disclosure 
statements, including some information regarding 
brokerage placement practices. The Commission has 
determined that the preferable approach is to elimi- 
nate the requirement for a separate disclosure 
document as proposed in the 1976 Release and to 
incorporate more comprehensive brokerage placement 
practice disclosure requirements into new Rule 204-3 
and revised Form ADV under the Advisers Act. Only 
narrative disclosure would be required in the 
brochure, however, because individualized statistical 
disclosure as proposed in Rule 28e2-1 would not be 
compatible with a general disclosure document such 
as the brochure. 


Investment companies registered under the Invest- 
ment Company Act and some other types of accounts 
(including Keogh Plans, other employee benefit plans, 
and collective funds or separate accounts for the 
assets of such plans, interests or participations in 
which are registered under the Securities Act) are 
required to deliver prospectuses. Since a vehicle 
currently exists in which brokerage placement 
practices can be and, in many instances, are set forth, 
the Commission has determined that they should be 
set forth therein in accordance with uniform 
disclosure requirements. 


While Forms N-1 and N-2, the integrated registration 
forms for investment companies, already include 
items requiring disclosure of brokerage allocation, the 
items as now revised are more attuned to current 
practices. It should be noted that comment was 
sought on certain items in Forms N-1 and N-2 as 
adopted, other than the brokerage allocation items, 
but no comments were received. Hence, the 
amendments being adopted will complete the current 
investment company forms revision effort. 





5The statistical information to be required of invest- 
ment companies and certain other pooled entities is 


discussed subsequently, as is the Commission’s 
determination not to require that such information be 
furnished to clients of investment managers at this 
time. 


Thus, the Commission has adopted revised disclosure 
requirements regarding brokerage placement practices 
self-contained in Forms N-1 and N-2, Rule 20a-2 
under the Investment Company Act (a proxy rule), 
Forms S-1 and S-8 under the Securities Act, and in 
Part |i of revised Form ADV under the Advisers Act. 


Changes in Disclosure 


In light of the comments received from the public, the 
Commission has made certain modifications from the 
1976 Release’s proposed rulemaking. As mentioned 
above, the information which generally has been 
retained represents matters which—to a greater or 
lesser degree—are frequently treated in existing 
investment company disclosure documents. However, 
the general quality of disclosure in this area is uneven 
and, with respect to investment advisers and pooled 
accounts which are not registered investment 
companies, insufficient or non-existent. Essentially, 
the Commission has taken the investment company 
industry’s better practices as the basis for the 
industry’s required standards and for the standards to 
be required of investment managers. The Commission 
believes that the disclosure requirements it has 
adopted are more attuned to current brokerage 
allocation practices and in some cases will elicit 
disclosure more meaningful than that now being 
provided. 


NARRATIVE INFORMATION TO BE DISCLOSED 


Paragraph (d) of proposed Rule 28e2-1 would have 
required investment managers to provide: (1) a 
description of how brokers are selected to effect 
transactions for the managed account and how 
evaluations are made of the overall reasonableness of 
commissions paid; (2) a brief description of any 
research services which the investment manager 
obtains “in return for’ brokerage commission, the 
extent to which such research is obtained for the 
purpose of benefiting accounts generally or specific 
managed accounts of the investment manager and any 
other research services provided for the managed 
account; and (3) a brief description of certain other 
services and items of value received from brokers by 
the investment manager or affiliated persons of the in- 
vestment manager and an estimate of their fair market 
value. Among the critical comments were: 


— that it is impractical to determine whether specific 
research was obtained “in return for’ commissions. 
For example, commentators expressed doubt 
regarding the status of unsolicited and unused 
services, or services received from brokers to whom 
no commissions were ultimately paid. 


— that it would result in lengthy lists of little benefit 
to investors. Commentators believed that the proposal 
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could be read to require detailed lists of research ser- 
vices received, including materials received on an 
unsolicited basis or unused in the management of the 
account. 


— that it could restrict investment advisers’ obtaining 
materials which would be useful to their managed 
account, but which had not been described in the 
appropriate prospectus. 


— that it would cause confusion concerning whether 
the disclosure of “other” services provided would 
include internally generated research. 


— that the requirement of disclosing any other 
“services or items of value” may result in lengthy 
disclosure not involving paying-up for research or 
brokerage services and therefore not within the scope 
of Section 28(e). Moreover, it may not be practicable 
to place a fair market value on these services or items. 


— and that it is infeasible to separate commissions 
into their.research and brokerage services compo- 
nents. (This was in response to a request for 
comments on the feasibility and desirability of 
requiring disclosure of specific dollar amounts paid 
through brokerage commissions for research services 
as an alternative, or addition, to the proposed 
disclosure requirements.) 


The Commission believes that these concerns are 
addressed adequately in the adopted amendments. 
These amendments require disclosing any factors, 
such as receiving research, involved in selecting 
brokers even if the investment manager would assert 
that he is not for that research service “paying-up.” If 
the receipt of research services is a factor in selecting 
brokers, the nature of such research services has to 
be described. Additionally, ‘the amendments require 
appropriate disclosure whenever the receipt of 
products or services other than brokerage or research 
services is a “factor” in the selection of brokers. 
Further, the amendments ask for a statement whether 
persons acting on the behalf of an account are 
authorized to pay a broker a brokerage commission in 
excess of that which another broker might have 
charged for effecting the same transaction, in 





6These items could include, for example, office 
furniture, non-research oriented computer services, or 
kick-backs. See Exchange Act Release No. 12251 
(March 24, 1976) [41 FR 13678, March 31, 1976]. The 
Commission would expect that, except where such 
items are nominally valued, receiving such products 
or services, even though not protected by Section 
28(e), would be considered a factor in selecting 
brokers. 
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recognition of the value of (1) brokerage or (2) 
research services provided by the broker. This will 
clarify whether investment managers have the 
authority to allocate client brokerage and pay a 
commission higher than the lowest rate obtainable. 


Commentators on the 1976 Release also stated that a 
disclosure requirement of the extent to which research 
was or will be obtained to benefit specific or all 
accounts of an investment manager would be 
unreasonably complicated. They believed that such 
research frequently benefits many—or all—of the 
manager’s accounts, but that it is impracticable to 
“allocate” specifically this benefit among those 
accounts. The Commission never intended that the 
investment manager formulate as percentages or 
dollar amounts the extent to which specific services 
benefit particular accounts and Section 28(e) clearly 
states that that is not relevant. To clarify this point, 
the Commission has decided to require that 
investment managers be required to explain, if 
applicable, that research services they obtain with an 
account’s brokerage may be used by the investment 
manager in servicing all of its accounts and that not 
all such services may be used in connection with the 
account which paid commissions to a broker 
providing such services. Of course, if other policies or 
practices are applicable to the account with respect to 
the allocation of research services provided by brokers 
or the costs thereof, such policies and practices 
would be required to be explained. 


The Commission understands that some pooled 
entities or their investment managers, pursuant to 
agreement or understanding with brokers or by 
internal allocation process, direct commissions to 
particular brokers because of research services they 
provide. Where this situation exists, the Commission 
has decided to require that the amount of such 
transactions and the related commissions be 
disclosed in prospectuses and proxy statements. 
Pursuant to the brochure rule, investment managers 
will be required to disclose to clients the existence of 
any such arrangements but not the amount of the 
transactions and related commissions. 


STATISTICAL INFORMATION TO BE DISCLOSED 


General 





7This requirement reflects the Commission’s under- 
standing that brokerage services have not “un- 
bundled” generally. An investment entity may not 
“pay-up” in this sense for research, but, rather, may 
allocate his brokerage business (to be effected at the 
prevailing rate) according to the research services pro- 
vided. 





Paragraph (d)(4) of proposed Rule 28e2-1 would have 
required the following specific statistical information 
regarding brokerage commissions: (i) the total 
amount of brokerage commissions paid by the 
managed account expressed both as a dollar amount 
and as a percentage of the average net assets of the 
account (calculated on the basis of the same period 
as the advisory fee is calculated); (ii) the total dollar 
amount of such commissions paid to the investment 
manager or to brokers who are affiliated persons of 
the investment manager; and (iii) the average 
commission rate paid by the managed account (A) on 
all transactions involving the payment of commis- 
sions to any broker and (B) on all transactions 
involving the payment of commissions to the 
investment manager or brokers who are affiliated 
persons of the investment manager. 


After considering the comments received in response 
to the 1976 Release, the Commission has made a 
substantial modification of the required statistical 
disclosure: 


(1) The dollar amounts of brokerage commissions 
paid in each of the last three years in the aggregate 
and to each of certain brokers having specified 
relationships with the registrant or other named 
entities (“affiliated broker’) are regularly disclosed by 
registered investment companies and such require- 
ments have been retained. Also, as required in the 
1976 Release, this information wiil have to be dis- 
closed by certain other pooled entities. 


(2) On the other hand, the Commission is not 
requiring that commissions as a percentage of 
average net assets be shown because it is a statistic 
that shareholders of registered investment companies 
and similar entities could, if interested, calculate 
using data already being disclosed. Moreover, such 
information would be largely a function of portfolio 
turnover. 


(3) The Commission is sensitive to the concerns of 
investment managers that average commission rates 
would place an unintended premium on paying the 
lowest available commission rates without reference 
to the availability of brokerage or research services. 
An obligation to get the cheapest execution regard- 
less of qualitative considerations has been rejected by 
the Commission and the Congress. The Commission 
accordingly has not required showing average com- 
mission rates. 


(4) The amendments include a new item of 
statistical information, only for the most recent fiscal 
year, where an affiliated broker is used: the 
percentage of registrant’s aggregate dollar amount of 
brokerage commissions paid to each such affiliate as 
well as the percentage of registrant’s aggregate dollar 


amount of transactions involving the payment of 
commissions effected through each such affiliate. 
Where there is a material difference in the figures, the 
anomaly would have to be explained. Investors would 
learn whether an affiliate’s compensation is on the 
average on a basis similar to that of other brokers 
used by the registrant, or, if the portion of 
compensation received is materially greater or less 
than the portion of transactions done, the reasons 
therefor. 


The specific statistical information that would be re- 
quired in the annual proxy statements of registered in- 
vestment companies as well as in their prospectuses 
and in prospectuses of employee benefit plans, funds 
and accounts subject to the amended rules would not, 
at this time, be required of investment managers in 
the brochure rule or revised Form ADV. The inclusion 
of statistical information regarding specific clients 
would be inappropriate in a general disclosure docu- 
ment which will be available to all advisory clients. 
Moreover, many commentators on the 1976 Release 
believed that annually computing statistical informa- 
tion on an account by account basis and supplying it 
to clients would result in significant additional costs 
to investment managers, particularly small investment 
managers who would have to make such computa- 
tions manually. 


Were statistical data required to be delivered to ac- 
counts discretionarily managed, it would require that 
a separate disclosure document be prepared for each 
account.8 Whether this should be required at all has 
been questioned. Many advisory clients receive confir- 
mations from brokers from which they themselves 
could compute the required information, and, in many 
cases, such information is available to investment ad- 
visory clients on request.” The Commission will 
continue to assess the need for periodic statistical 
disclosure in this area. It believes, however, that this 
should be a part of a more general inquiry as to what 
types of information should be disclosed to clients on 
an individual basis. 


AFFILIATED BROKERS 
In the 1976 Release, the Commission specifically 


invited comments on the desirability of substantive 
limitations on the payment of more than normal 





8Under the Advisers Act and rules thereunder, only 
advisers who have custody or possession of clients’ 
funds or securities have been required to furnish 
individualized reports to clients. 


9The brochure rule requires disclosure of the invest- 
ment manager’s relationship with any broker-dealer. 
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charges for execution alone to a broker affiliated with 
the investment manager in return for research 
services, and what, if any, additional disclosures 
would be appropriate with respect to such practices. 
Some commentators simply opposed any rule against 
paying up to affiliates on grounds that there was no 
history of abuses indicating the need for such a rule. 
Other commentators believed that paying up to 
affiliates should be prohibited, and noted that money 
managers using affiliated brokers had traditionally es- 
chewed any such practice. The Commission is of the 
view that if an account were to be charged with 
brokerage commissions paid to an affiliate which re- 
flect more than normal charges for execution alone, 
the investment manager would be under a heavy bur- 
den to show that such payments were appropriate. 


CERTAIN FINDINGS 


The amendments to Rule 20a-2 and Forms N-1, N-2, 
S-1 and S-8, and Item 11 of Part Il of revised Form 
ADV under the Advisers Act which the Commission 
has adopted in a simultaneous action, are adopted 
pursuant, in part, to the authority of Sections 
3(a)(35)(C) and 28(e)(2) of the Exchange Act. The 
Commission is required by Section 23(a)(2) of the 
Exchange Act [15 U.S.C. 78w(a)(2)] to consider the 
impact that the amendments adopted herein would 
have on competition. In view of the fact that similar 
narrative disclosure is to be required of investment 
advisers and investment companies and certain other 
pooled entities, the Commission has concluded that 
these amendments impose no significant burden on 
competition among persons subject to the Commis- 
sion’s jurisdiction. Under Sections 28(e)(2), 23(a)(1) 
[15 U.S.C. 78w(a)(1)], and 3(a)(34)(F) of the Exchange 
Act, the Board of Governors of the Federal Reserve 
System, the Comptroller of the Currency, and the 
Federal Deposit Insurance Corporation are granted the 
authority to require by rule the disclosure of brokerage 
placement practices of institutional investment 
managers which are banks subject to the authority of 
those agencies. The Commission has informed those 
agencies of its intended actions and stands ready to 
consult with them with a view to their requiring corre- 
sponding disclosure by those persons regulated by 
them who exercise investment discretion. In any 
event, the Commission has determined that any 
possible burden will be outweighed by, and is 
necessary and appropriate to achieve, the benefits of 
these amendments to investors. 


COMMISSION ACTION 


PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


PART 274—FORMS PRESCRIBED UNDER THE 
INVESTMENT COMPANY ACT OF 1940 
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|. Parts 239 and 274 of Chapter II of Title 17 of the 
Code of Federal Regulations are amended as follows: 


1. By revising Item 7, Part |, of Form N-1 to read as 
follows: 


§239.15 Form N-1, for open-end managed investment 
companies registered on Form N-8A. 


§274.11 Form N-1, registration statement of open-end 
management investment companies. 


Item 7. Brokerage Allocation 
(a) 


(1) The aggregate dollar amount of 
brokerage commissions paid by the 
Registrant during the three most recent 
fiscal years; 


(2) (i) The aggregate dollar amount, if 
any, of brokerage commissions paid by the 
Registrant during the three most recent 
fiscal years to any broker (A) which is an 
affiliated person of the Registrant, (B) 
which is an affiliated person of such 
person or (C) an affiliated person of which 
is an affiliated person of the Registrant, its 
investment adviser or principal underwriter, 
and the identity of each such broker and 
the relationships that cause the broker to 
be included in the statement; (ii) the 
percentage of Registrant’s aggregate 
brokerage commissions paid to each such 
broker during the most recent fiscal year; 
(iii) the percentage of Registrant’s aggre- 
gate dollar amount of transactions involv- 
ing the payment of commissions effected 
through each such broker during the most 
recent fiscal year; and (iv) when there is a 
material difference in the percentage of 
brokerage commissions paid to, and the 
percentage of transactions effected through, 
any such broker, the reasons therefor. 


State for the period indicated: 


(b) Describe how brokers will be selected to effect 
securities transactions for Registrant and how evalua- 
tions will be made of the overall reasonableness of 
brokerage commissions paid, including the factors 
considered in these determinations. 


Instructions: 


1. If the receipt of products or services other than 
brokerage or research services is such a factor, this 
description should specify them. 





2. If the receipt of research services is such a factor 
in selecting brokers, this description should identify 
the nature of such research services. 


3. State whether persons acting on behalf of 
Registrant are authorized to pay a broker a brokerage 
commission in excess of that which another broker 
might have charged for effecting the same transac- 
tion, in recognition of the value of (a) brokerage or (b) 
research services provided by the broker. 


(c) If applicable, explain that research services 
furnished by brokers through whom Registrant effects 
securities transactions may be used by registrant’s in- 
vestment adviser in servicing all of its accounts, and 
that not all such services may be used by the invest- 
ment adviser in connection with Registrant; or, if 
other policies or practices are applicable to Registrant 
with respect to the allocation of research services 
provided by brokers, explain such policies and 
practices. 


(d) If, during the last fiscal year, Registrant or its in- 
vestment adviser, pursuant to an agreement or 
understanding with a broker or otherwise through an 
internal allocation procedure, directed Registrant’s 
brokerage transactions to a broker or brokers because 
of research services provided, state the amount of 
such transactions and related commissions. 


2. By revising Item 9, Part |, of Form N-2 to read as 
follows: 


§239.14 Form N-2, for closed-end management invest- 
ment companies registered on Form N-8A. 


§274.11a-1 Form N-2, registration statement of 
closed-end management investment companies. 


* * * * * 


Item 9. Brokerage Allocation 
(a) State for the period indicated: 


(1) The aggregate dollar amount of bro- 
kerage commissions paid by the Registrant 
during the three most recent fiscal years; 


(2) (i) The aggregate dollar amount, if 
any, of brokerage commissions paid by the 
Registrant during the three most recent 
fiscal years to any broker (A) which is an 
affiliated person of the Registrant, (B) 
which is an affiliated person of such 
person or (C) an affiliated person of which 
is an affiliated person of the Registrant, its 
investment adviser or principal underwriter, 
and the identity of each such broker and 


the relationships that cause the broker to 
be included in the statement; (ii) the per- 
centage of Registrant’s aggregate broker- 
age commissions paid to each such broker 
during the most recent fiscal year; (iii) the 
percentage of Registrant’s aggregate dollar 
amount of transactions involving the 
payment of commissions effected through 
each such broker during the most recent 
fiscal year; and (iv) when there is a material 
difference in the percentage of brokerage 
commissions paid to, and the percentage 
of transactions effected through, any such 
broker, the reasons therefor. 


(b) Describe how brokers will be selected to effect 
securities transactions for Registrant and how evalua- 
tions will be made of the overall reasonableness of 
brokerage @ommissions paid, including the factors 
considered in these determinations. 


Instructions: 

1. If the receipt of products or services other than 
brokerage or research services is such a factor, this 
description should specify them. 


2. If the receipt of research services is such a factor 


in selecting brokers, this description should identify 
the nature of such research services. 


3. State whether persons acting on behalf of 
Registrant are authorized to pay a broker a brokerage 
commission in excess of that which another broker 
might have charged for effecting the same transac- 
tion, in recognition of the value of (a) brokerage or (b) 
research services provided by the broker. 


(c) If applicable, explain the research services 
furnished by brokers through whom Registrant effects 
securities transactions may be used by Registrant’s 
investment adviser in servicing all of its accounts, and 
that no all such services may be used by the invest- 
ment adviser in connection with Registrant; or, if 
other policies or practices are applicable to Registrant 
with respect to the allocation of research services pro- 
vided by brokers, explain such policies and practices. 


(d) If, during the last fiscal year, Registrant or its 
investment adviser, pursuant to an agreement or 
understanding with a broker or otherwise through an 
internal allocation procedure, directed Registrant’s 
brokerage transactions to a broker or brokers because 
of research services provided, state the amount of 
such transactions and related commissions. 


PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 
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ll. Part 239 of Chapter Il of Title 17 of the Code of 
Federal Regulations is amended as follows: 


1. By amending §239.11 by adding the following new 
Item 20, Part |, and renumbering current Items 20 
through 29 in Part Il: 


§239.11 Form S-1, registration statement under the 
Securities Act of 1933. 


e * 


Item 20. Brokerage Allocation. 


If the securities being registered represent interests or 
participations in any single or collective fund, trust or 
separate account (“Registrant”) issued in connection 
with an employees’ stock bonus, pension, profit- 
sharing or annuity plan: 
(a) State for the period indicated: 

(1) The aggregate dollar amount of 
brokerage commissions paid by the 
Registrant during the three most recent 
fiscal years: 


(2)(i) The aggregate dollar amount, if any, 
of brokerage commissions paid by the 
Registrant during the three most recent 
fiscal years to any broker. (A) which is an 
affiliated person of the Registrant, (B) 
which is an affiliated person of such 
person or (C) an affiliated person of which 
is an affiliated person of the Registrant, its 
investment adviser or principal underwriter, 
and the identity of each such broker and 
the relationships that cause the broker to 
be included in the statement; (ii) the per- 
centage of Registrant’s aggregate broker- 
age commissions paid to each such broker 
during the most recent fiscal year; (iii) the 
percentage of Registrant’s aggregate dollar 
amount of transactions involving the pay- 
ment of commissions effected through 
each such broker during the most recent 
fiscal year; and (iv) when there is a material 
difference in the percentage of brokerage 
commissions paid to, and the percentage 
of transactions effected through, any such 
broker, the reasons therefor. 


instruction. For the purpose of this item, “affiliated 
person,” “principal underwriter,” and “investment ad- 
viser” shall have the same meaning as in the 
Investment Company Act of 1940. These definitions 
shall be read as if the Registrant were an investment 
company within the meaning of that Act. 
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(b) Describe how brokers will be selected to effect 
securities transactions for Registrant and how evalu- 
ations will be made of the overall reasonableness of 
brokerage commissions paid, including the factors 
considered in these determinations. 


Instructions. 1. If the receipt of products or services 
other than brokerage or research services is such a 
factor, this description should specify them. 


2. If the receipt of research services is such a factor 
in selecting brokers, this description should identify 
the nature of such research services. 


3. State whether persons acting on behalf of 
Registrant are authorized to pay a broker a brokerage 
commission in excess of that which another broker 
might have charged for effecting the same 
transactions, in recognition of the value of (a) 
brokerage or (b) research services provided by the 
broker. 


(c) If applicable, explain that research services 
furnished by brokers through whom Registrant effects 
securities transactions may be used by Registrant’s 
investment manager in servicing all of its accounts, 
and that not all such services may be used by the 
investment manager in connection with Registrant; or, 
if other policies or practices are applicable to 
Registrant with respect to the allocation of research 
services provided by brokers, explain such policies 
and practices. 


(d) If, during the last fiscal year, Registrant or its 
investment manager, pursuant to an agreement or un- 
derstanding with a broker or otherwise through an in- 
ternal allocation procedure, directed Registrant’s 
brokerage transactions to a broker or brokers because 
of research services provided, state the amount of 
such transactions and related commissions. 


2. By amending §239.16b by adding a new paragraph 
(d) to Item 9, Part |, as follows: 


§ 239.16b Form S-8, for registration under the 


Securities Act of 1933 of securities to be offered to 
employees pursuant to certain plans. 


Item 9. Investment of Funds. 


(d) 


If a substantial part of the assets of the plan is 
invested in securities other than those of the 
employer, its parents or subsidiaries, state: 


(1) The aggregate dollar amount of bro- 
kerage commissions paid by the plan 
during the three most recent fiscal years; 





(2)(i) The aggregate dollar amount, if 
any, of brokerage commissions paid by the 
plan during the three most recent fiscal 
years to any broker (A) which is an 
affiliated person of the plan, (B) which is 
an affiliated person of such person or (C) 
an affiliated person of which is an affiliated 
person of the plan, or its investment 
adviser or principal underwriter, and the 
identity of each such broker and the 
relationships that cause the broker to be 
included in the statement; (ii) the 
percentage of plan’s aggregate brokerage 
commissions paid to each such broker 
during the most recent fiscal year; (iii) the 
percentage of plan’s aggregate dollar 
amount of transactions involving the 
payment of commissions effected through 
each such broker during the most recent 
fiscal year; and (iv) when there is a material 
difference in the percentage of brokerage 
commissions paid to, and the percentage 
of brokerage transactions effected through, 
any such broker, the reasons therefor. 


Instruction. For the purpose of this Item, “affiliated 
person,” “principal underwriter” and “investment 
adviser” shall have the same meaning as in the Invest- 
ment Company Act of 1940. These definitions shall be 


read as if the plan were an investment company within 
the meaning of that Act. 


(3) Describe how brokers will be selected to effect 
securities transactions for the plan and how evalu- 
ations will be made of the overall reasonableness of 
brokerage commissions paid, including the factors 
considered in these determinations. 


Instructions. 1. If the receipt of products or services 
other than brokerage or research services is such a 
factor, this description should specify them. 


2. If the receipt of research services is such a factor 
in selecting brokers, this description should identify 
the nature of such research services. 


3. State whether persons acting on behalf of the 
plan are authorized to pay a broker a brokerage 
commission in excess of that which another broker 
might have charged for effecting the same 
transaction, in recognition of the value of (a) 
brokerage or (b) research services provided by the 
broker. 


(4) If applicable, explain that research services 
furnished by brokers through whom the plan effects 
securities transactions may be used by the plan’s in- 
vestment manager in servicing all of its accounts, and 
that not all such services may be used by such 


investment adviser in connection with the plan; or, if 
other policies or practices are applicable to the plan 
with respect to the allocation of research services 
provided by brokers, explain such policies and 
practices. 


(5) If, during the last fiscal year, the plan or its 
investment manager, pursuant to an agreement or 
understanding with a broker or otherwise through an 
internal allocation procedure, directed the plan’s bro- 
kerage transactions to a broker or brokers because of 
research services provided, state the amount of such 
transactions and related commissions. 


PART 270—RULES AND REGULATIONS, INVEST- 
MENT COMPANY ACT OF 1940 


ill. Part 270 of Chapter Ii of Title 17 of the Code of 
Federal Regulations is amended by revising paragraph 
(a)(7) of §270.20a-2 as follows: 


§270.20a-2 Information pertaining to investment 
adviser and and investment advisory contract. 


(a) ed 


(7)(i) State the aggregate dollar amount of commis- 
sions paid by the investment company during its last 
fiscal year; 


(ii) State the aggregate dollar amount, if any, of bro- 
kerage commissions paid by the investment company 
during the last fiscal year to any broker (A) which is 
an affiliated person of the investment company, (B) 
which is an affiliated person of such person or (C) an 
affiliated person of which is an affiliated person of the 
investment company, or its investment adviser or 
principal underwriter, and the identity of such broker 
and the relationships that cause the broker to be 
included in the statement; 


(iii) State the percentage of the investment compa- 
ny’s aggregate brokerage commissions paid to each 
such broker during the most recent fiscal year; 


(iv) State the percentage of the investment compa- 
ny’s aggregate dollar amount of transactions involving 
the payment of commissions effected through each 
such broker during the most recent fiscal year; 


(v) Where there is a material difference in the 
percentage of brokerage commissions paid to, and the 
percentage of transactions effected through, any such 
broker, state the reasons therefor. 


(vi) Describe how brokers will be selected to effect 
securities transactions for the investment company 
and how evaluations will be made of the overall 
reasonableness of brokerage commissions paid, 
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including the factors considered in these determina- 
tions. (If the receipt of products or services other than 
brokerage or research services is such a factor, this 
description should specify them. If the receipt of 
research services is such a factor in selecting brokers, 
this description should identify the nature of such 
research services. State whether persons acting on 
behalf of the investment company are authorized to 
pay a broker a brokerage commission in excess of that 
which another broker might have charged for effecting 
the same transaction, in recognition of the value of 
(A) brokerage or (B) research services provided by the 
broker.) 


(vii) If applicable, explain that research services 
furnished by brokers through whom the investment 
company effects securities transactions may be used 
by the investment company’s investment adviser in 
servicing all of its accounts, and that not all such 
services may be used by the investment adviser in 
connection with the investment company; or, if other 
policies or practices are applicable to the investment 
company with respect to the allocation of research 
services provided by brokers, explain such policies 
and practices. 


(viii) If, during the last fiscal year, the investment 
company or its investment adviser, pursuant to an 
agreement or understanding with a broker or 
otherwise through an internal allocation procedure, 
directed the investment company’s brokerage 
transactions to a broker or brokers because of 
research services provided, state the amount of such 
transactions and related commissions. 


* * * * 


The foregoing amendments to Forms N-1 and N-2 
under the Securities Act and the Investment Company 
Act, Forms S-1 and S-8 under the Securities Act, Rule 
20a-2 under the Investment Company Act, and Item 11 
of Part Il of revised Form ADV under the Advisers Act, 
which the Commission has adopted in a simultaneous 
action, are adopted pursuant to the authority granted 
to the Commission in Sections 10(c) and (d) and 19(a) 
[15 U.S.C. 77j(c), (d) and 77s(a)] of the Securities Act, 
Sections 8(b), 20(a) and 38(a) [15 U.S.C. 80a-8(b), 
20(a) and 80a-37(a)] of the Investment Company Act, 
and Sections 3(a)(35)(C), 23(a) and 28(e)(2) [15 U.S.C. 
78c(a)(35)(C), 78w(a) and 78bb(e)(2)] of the Exchange 
Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6020/February 1, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10571/February 1, 1979 


Short Form for the Registration of Securities 
AGENCY: Securities and Exchange Commission. 
ACTION: Final rules. 


SUMMARY: The Commission is adopting amend- 
ments to the short form S-16 in order to further 
expand its use or primary offerings by subsidiaries of 
certain issuers. The amendments will enable certain 
subsidiary issuers who otherwise satisfy the general 
requirements of the form to use the form for primary 
offerings of securities if they have outstanding 
securities held by non-affiliates with an aggregate 
principal amount or market value of at least $250 
million, the offer or sale of which has been registered 
pursuant to the Securities Act of 1933, and at least 
1,000 security holders who receive annual reports 
containing certified financial statements of the issuer. 


EFFECTIVE DATE: March 15, 1979; however, 
persons desiring to use the revised form prior to that 
date may do so, provided they comply with all 
applicable provisions of the new form. 


FOR FURTHER INFORMATION CONTACT: Steven 
J. Paggioli, Office of Disclosure Policy and 
Proceedings, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549, (202/376- 
8090). 


SUPPLEMENTARY INFORMATION: On September 
7, 1978, the Commission authorized for publication 
proposed amendments to Form S-16 (17 CFR 239.27), 
a form for the registration of certain securities under 
the Securities Act of 1933 (‘Securities Act”) (15 
U.S.C. 77a et seq. as amended by Pub. L. No. 94-29 
(June 4, 1975)). Securities Act Release No. 5974 (43 


FR 41052) invited comments on these proposed 
amendments which would generally expand the class 
of subsidiary issuers eligible to use the form for 
primary offerings to include those whose parents do 
not guarantee their securities as to principal and 
interest and also allow the use of the form for the 
registration of equity securities of such issuers. In 
addition to the general requirements for the use of 
Form S-16 and the market capitalization requirement 
of the parent, the eligibility criteria proposed in 
Release 33-5974 for subsidiaries included (1) the 
existence of outstanding debt or equity securities held 
by nonaffiliates, with an aggregate principal amount 
or market value of at least $250 million, the offer or 





sale of which has been registered pursuant to the pro- 
visions of Section 6 of the Securities Act, (2) 
compliance with certain specified earnings to fixed 
charges ratios (varying according to industry) for the 
most recent fiscal period reported, and (3) the 
existence of at least 2,500 security holders who 
receive annual reports from the issuer containing 
certified financial statements. 


This release contains a general discussion of the 
background and purpose of the amendments pro- 
posed in Release No. 33-5974, the comments received 
on the proposals, ! and the Commission’s response to 
those comments. The text of the amendments should 
be consulted for a complete understanding of the new 
provisions. 


BACKGROUND AND PURPOSE 


On April 11, 1978, the Commission in Securities Act 
Release No. 5923 (43 FR 16672) announced the 
adoption of amendments making Form S-16 available 
for the first time for primary offerings by issuers 
under certain specified conditions. The amendments 
reflected in part the recommendation of the Advisory 
Committee on Corporate Disclosure (‘‘Advisory 
Committee”) that Form S-16 be available for the 
registration of securities to be offered directly to the 
public by a “small top tier of companies . . . which 
usually provide high quality corporate communication 
documents, including 1934 Act reports, ... whose 
corporate information is widely disseminated. . .[and] 
which are widely followed by debt and equity 
analysts.”© One of the major conditions ultimately 
adopted in furtherance of identifying a category of 
such issuers was the requirement that an issuer have 
outstanding voting stock held by nonaffiliates with an 
aggregate market value of at least $50 million. The 
relation of this requirement to the issuer’s stock, 
however, was criticized by several commentators who 
noted that many companies with no publicly held 
voting stock may be better established than those 
with such stock.Y Accordingly, the amendments that 
were adopted in Release 33-5923 allow the use of 
Form S-16 by issuers with no publicly held voting 
stock when the issuer is a majority owned subsidiary 
and its parent meets the $50 million market 
capitalization requirement and guarantees the 
securities as to principal and interest. 





1See comments collected at File No. $7-754. 


2Report of the Advisory Committee on Corporate 
Disclosure to the Securities and Exchange Commis- 
sion (“Report”), House Committee on Interstate and 
Foreign Commerce, 95th Cong., 1st Sess., Committee 
Print 95-29 at 433-34. 


3See comments collected at File No. S7-725. 


As noted in Release 33-5974, subsequent to the 
adoption of these amendments, further comments 
were received to the effect that several subsidiary 
issuers, such as finance and utility companies, are 
among the largest and best established business 
concerns and frequently finance externally. Sub- 
stantial public information is available regarding these 
issuers to use the form for primary offerings in the 
and reporting history. It was further suggested that, in 
view of the quality of these subsidiary issuers, parent 
companies generally need not and do not guarantee 
their securities. In light of these concerns, the 
Commission in Release 33-5974 proposed amend- 
ments to the form that would enable subsidiary 
issuers to use the form for pirmary offerings in the 
absence of a parent guarantee provided that they meet 
certain criteria intended to assure the satisfaction of 
similar standards of information dissemination and 
significant interest by securities professionals that 
must be met by their parent companies. These 
additional criteria proposed in Release 33-5974, the 
comments received thereon, and the Commission’s 
response as reflected in the final amendments are 
discussed immediately below. 


ADOPTION OF REQUIREMENT OF $250 MILLION 
AGGREGATE PRINCIPAL AMOUNT OR MARKET 
VALUE OF OUTSTANDING SECURITIES 


In addition to the general requirements that the issuer 
satisfy the rules for the use of Form S-74 and that its 
parent meet the $50 million voting stock market 
capitalization requirements, the first eligibility 
requirement proposed in Release 33-5974 would 
require the issuer to have outstanding debt or equity 
securities held by nonaffiliates, with an aggregate 
principal amount or market value of at least $250 
million, the offer or sale of which has been registered 
pursuant to the provisions of Section 6 of the 
Securities Act. As noted in Release 33-5974, this pro- 





4Generally, an issuer may use the Form S-16 if it 
meets the conditions for use of Form S-7, which 
require an issuer (a) to have a class of securities 
registered under section 12 or be subject to the 
reporting requirements of section 15(d) of the 
Securities Exchange Act of 1934; (b) to have been 
subject to the requirements of sections 12 or 15(d) 
and to have filed all applicable reports for 36 calendar 
months prior to filing the registration statement and 
have timely filed all required reports for the past 12 
calendar months; (c) to have had no default in pay- 
ments on preferred stock, indebtedness for borrowed 
money or long-term leases during the past 36 months; 
and (d) to have had consolidated net income of at 
least $250,000 for 3 of the last 4 fiscal years, including 
the most recent fiscal year. See 17 CFR 239.26. 
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posed standard was intended to assure that the form 
is available to a category of issuers which are likely to 
be the subject of significant interest within the invest- 
ment community and about which adequate current 
information is likely to be widely disseminated as a 
result of their size and registration and reporting 
history. 


While the commentators generally did not object to 
the concept of an outstanding securities requirement 
for majority or greater owned subsidiary issuers, 
some commentators felt that the $250 million 
standard was too high and suggested reduction to 
various levels. A few commentators believed that the 
$50 million standard applicable to parent company 
voting stock also would be appropriate for 
subsidiaries. 


While the Commission recognizes that any choice of a 
requisite amount or value of outstanding securities 
must to a degree be arbitrary, it believes that the 
standard proposed is appropriate and should be 
adopted. On balance the $250 million level would 
appear to provide a means of assuring that the initial 
group of issuers eligible for the form would be those 
high quality, well established issuers for which the 
Advisory Committee urged expanded access to the 
short form. The $250 million standard adopted today 
will be monitored and in the event that a reduction 
would be appropriate to fully implement the Advisory 
Committee’s recommendation, such reduction may be 
considered at a later date. 


DELETION OF PROPOSED COVERAGE RATIO 
REQUIREMENT 


An additional eligibility standard proposed in Release 
33-5974 would have required that the issuer’s earnings 
for the last fiscal year or 12-month period reported in 
the registration statement, after all operating and 
income deductions except fixed charges and taxes 
based on income or profits after eliminating undistri- 
buted income of unconsolidated subsidiaries and 50 
percent or less owned persons must be at least: (a) 
1.25 times fixed charges for finance companies, (b) 3 
times fixed charges for utilities, and (c) 6 times fixed 
charges for any other issuers. The earnings to fixed 
charges ratio criterion was also intended to assure 
that the form be available only to high quality issuers 
whose earnings exceed fixed charges by a generally 
accepted multiple amount for the particular industry 
in which the issuer is engaged. As noted in Release 
33-5974, the proposed ratios were based upon one of 
the conditions for use of Form S-9° a now rescinded 
form for registration of certain debt securities. 





SForm S-9 was a registration form available for regis- 
tration of nonconvertible, fixed-interest debt securi- 
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Several commentators believed that the coverage 
ratios proposed were too stringent and thought that 
this requirement would limit access to the form to all 
but a few additional subsidiary issuers. These 
commentators were also opposed to the use of the 
Form S-9 coverage ratios, even for an initial period, 
since in their view the limited use of Form S-9 was 
directly attributable to the inability of many issuers to 
meet the ratios, a result which would defeat the 
purpose of the proposal. 


More significantly, many commentators believed that 
maintenance of a specified earnings to fixed charges 
ratio is not a reliable indicator of whether a particular 
issuer is of the high quality, financially sound caliber 
contemplated by the Advisory Committee for 
expanded availability of the form. These commenta- 
tors pointed out that many high quality issuers main- 
tain lower ratios because they can operate with higher 
financial leverage and at lower interest margins than 
less seasoned issuers. Similarly, some commentators 
noted that the securities of many issuers who could 
meet the proposed ratio requirements often are given 
lower ratings by rating agencies than the securities of 
more established companies that do not meet the 
ratios. 


The Commission has considered the views of the 
commentators and has determined not to adopt the 
proposed eligibility standard based on coverage ratios 
at this time. Since maintenance of specified coverage 
ratios may not be substantially related to the status of 
a particular company with respect to size or 
information dissemination, adoption of this require- 
ment would not appear to assist in assuring that the 
form is available to the desired category of issuers. 
The Commission also notes that issuers who use 
Form S-16 must meet the conditions for the use of 
Form S-7, which include specific requirements as to 
net income and absence of certain defaults, as well as 
currency of Exchange Act reports.§ Accordingly, the 
Commission believes that the objective of the pro- 
posals may be achieved without adopting a coverage 
ratio requirement that may impose hardships on 
issuers who would otherwise have access to the form. 





ties of an issuer required to file reports pursuant to 
section 13 or 15(d) of the Exchange Act. That form 
required certain earnings to fixed charges ratios as a 
condition to its use. Form S-9 was rescinded on Dec. 
20, 1976, in view of the minimal number of regis- 
trations that had been filed on the form in recent 
years. Securities Act Release No. 5791, 41 FR 56306, 
Dec. 20, 1976. 


Ssee note 4 supra. 





REDUCTION OF THE REQUIRED NUMBER OF 
SECURITY HOLDERS RECEIVING ANNUAL REPORTS 


The final eligibility requirement proposed in Release 
33-5974 would have required that the issuer have at 
least 2,500 security holders who were furnished an 
annual report containing certified financial statements 
for its most recent fiscal year. In that release the 
Commission noted that, although issuers eligible to 
use the form must be subject to the Exchange Act 
reporting requirements and be current in filing of such 
reports, actual distribution of these documents may 
not be extensive for issuers with no publicly held 
voting securities.” This final proposal was intended to 
help assure an adequate level of information 
dissemination. 


While the commentators did not object to the concept 
of requiring a minimum number of security holders 
who receive annual reports, most commentators 
believed that the number chosen was unrealistically 
high. These commentators pointed out that the 
securities of those issuers with no publicly held 
voting securities, particularly debt issuers, may be 
held by a relatively small number of institutional 
investors. Many high quality issuers would thus be 
preciuded from using the form. The commentators 
also noted that many of such issuers will respond to 
reasonable requests for financial information from 
institutional or individual investors and pointed out 
that much information is available from widely distri- 
buted financial reporting services and rating insti- 
tutions. Accordingly, most commentators recom- 
mended a reduction in the number of security holders 
who receive annual reports containing certified 
financial statements of the issuer. 


The Commission has considered the commentators’ 
views and believes that the proposed number of 
security holders receiving annual reports should be 
reduced in order to assure increased access to the 
form and can be reduced without an adverse effect on 
the goal of adequate information dissemination. 
Accordingly, the number of security holders has been 
reduced in the final amendment to 1,000. In addition, 
since annual reports of certain parent company 
issuers sometimes contain separate certified financial 
statements of subsidiaries, the amendment permits 





7Release 33-5974 referred to a recent survey of 
corporations having over $4 billion in outstanding 
debt and over 30,000 bondholders. That survey indi- 
cated that only 28 percent of such bondholders 
received annual reports and only 20 percent received 
interim reports. The survey is referred to in the report 
of the Fixed Income Analysts Society to the Advisory 
Committee. See Report at A-65-66. 


issuers to use such reports in meeting the require- 
ment to distribute reports to shareholders of the sub- 
sidiary issuer. 


EFFECTIVE DATE AND OPERATION 


The amendments contained in this release shall be 
effective on March 15, 1979. Persons desiring to rely 
on the provisions of the newly amended form may do 
so prior to that date, provided that they comply with 
all applicable provisions. Because of the Commis- 
sion’s responsibility to protect investors and safe- 
guard the public interest in connection with sales and 
purchases of securities, the adoption of these 
amendments is in the nature of an experiment and the 
broadened availability of the form will be monitored. 
This will permit consideration of amendments to 
further expand the class of issuers which can use the 
form, or the types of offerings for which the form can 
be used, or to limit the availability of the form if the 
protection of investors so requires. 


TEXT OF THE AMENDMENTS 
The text of the amendments is set forth below: 
Form S-16 (17 CFR 239.27) is amended as follows: 


§ 239.27 Form S-16, for registration under the 
Securities Act.of 1933 of securities of certain issuers 
offered pursuant to certain types of transactions. 


* * * * * 


(No change in facing page.) 
GENERAL INSTRUCTIONS 


A. Rules as to Use of Form S-16: Form S-16 may be 
used for registration under the Securities Act of 1933 
of securities offered in the transactions specified 
below, if the issuer meets the requirements for the 
use of Form S-7 (17 CFR 239.26) at the time of filing 
the registration statement: 


1. Transactions involving certain primary offerings. 
Debt or equity securities offered for cash by or on 
behalf of the issuer provided the following conditions 
are met: 


(a) The issuer meets the conditions listed in (i), (ii), 
or (iii) below. The aggregate market value of the 





8The distribution of the issuer's annual report on 
Form 10-K (17 CFR 249.310) for its most recent fiscal 
year may be distributed in satisfaction of this require- 
ment. 
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issuers or its parent’s outstanding common stock 
shall be computed by reference to the price at which 
the stock was sold, or the average of the bid and 
asked prices of such stock, as of a specified date 
within 60 days prior to the date of filing. (See the defi- 
nition of affiliate in Rule 405, 17 CFR § 230.405). 


(i) The aggregate market value of the 
voting stock held by non-affiliates of the 
issuer is $50 million or more; or 


(ii) The aggregate market value of the 
voting stock of the issuer’s parent held by 
non-affiliates is $50 million or more, the 
issuer is a majority owned subsidiary and 
its parent has fully guaranteed the 
securities as to principal and interest; or 


(iii) The aggregate market value of the 
voting stock of the issuer’s parent held by 
non-affiliates is $50 million or more, the 
issuer is a majority owned subsidiary; and 


A. The issuer has outstanding securities 
held by non-affiliates, with an aggregate 
principal amount or market value (com- 
puted in accordance with instruction 
A(1)(a) above) of at least $250 million, the 
offer or sale of which has been registered 
pursuant to the provisions of section 6 of 
the Securities Act of 1933, 15 USC 77f; and 


B. The issuer has at least 1,000 security 
holders to whom the issuer has furnished 
an annual report containing certified 
financial statements for its most recent 
fiscal year. An annual report of the issuer’s 
parent that contains separate certified 
financial statements of the issuer may be 
used to satisfy this requirement. 


(No other change in General Instruction A(1).) 

(No other change in Form S-16.) 

(Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 658; sec. 1, 79 
Stat. 1051; 15 U.S.C. 77f, 77g, 77j, 77s(a).) 


STATUTORY AUTHORITY 


The foregoing amendments are adopted pursuant to 
the Securities Act of 1933, particularly sections 6, 7, 
10 and 19(a) thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15486A/February 1, 1979 


In the Matter of 

AMERICAN STOCK EXCHANGE, INC.** 

Fite No. SR-Amex-78-25 

NOTICE OF FILING OF PROPOSED RULE CHANGE 


The American Stock Exchange, Inc. (“Amex”) sub- 
mitted on October 2, 1978 a proposed rule change 
under Rule 19b-4 to amend Amex Rules 462 and 471 
governing margin requirements on shelf-registered, 
control and restricted securities. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 15, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-Amex-78-25. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. § 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 





**This release previously was published January 10, 
1979 under Notice of Filing of Proposed Rule Change 
By New York Stock Exchange, Inc. 





For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15526/January 25, 1979 


A notice has been issued giving interested persons 
until February 25, 1979 to request a hearing on an 
application of Union Gas Ltd. pursuant to Section 
12(f)(4), of the Securities Exchange Act of 1934, for 
the termination of unlisted trading privileges on the 
American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15527/January 26, 1979 


In the Matter of 
PEACHTREE DOORS, INC. 
Admin. Proc. File No. 3-5619 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until February 20, 
1979, to request a hearing on an application by Peach- 
tree Doors, Inc. (the “Applicant”), pursuant to Section 
12(h) of the Securities Exchange Act of 1934, for an 
order exempting Applicant from the reporting pro- 
visions of Section 15(d) of that Act. 


Pursuant to a statutory merger effected on March 23, 
1978, a wholly owned subsidiary of Indal, Inc. was 
merged with and into Applicant. As a result of this 
merger, Applicant is now wholly owned by Indal, Inc. 
and certain officers of Applicant, and no longer has 
any public shareholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15528/January 26, 1979 


In the Matter of 


COMPAC CORPORATION 


Admin. Proc. File No. 3-5626 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until February 20, 
1979 to request a hearing on an application of Compac 
Corporation, (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934 for an 
order exempting the Applicant from the reporting 
requirements of Sections 13 and 15(d) of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15529/January 26, 1979 


Notices have been issued giving interested persons 
until February 26 to comment on the applications 
requesting withdrawal of the common stocks of 
COMMUNITY PSYCHIATRIC CENTERS (par value 
$1.00) and FILMWAYS, INC. (par value $.25) from 
listing and registration on the American Stock 
Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15530/January 26, 1979 


In the Matter of 


CAPITOL INDUSTRIES—EMI, INC. 
File No. 81-444 


Admin. Proc. File No. 3-5610 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until February 20, 
1979 to request a hearing on an application filed by 
Capitol Industries—EMI, Inc. (the “Applicant’’), 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, for an order exempting the Applicant 
from the provisions of Sections 13 and 15(d) of that 
Act. 


On October 20, 1978 the Applicant was merged into a 
successor Delaware corporation. Pursuant to the 
merger the publicly held shares of Applicant were 
automatically converted into cash and Applicant 
became a wholly-owned subsidiary of EMI! North 
America Holdings, Inc. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15531/January 26, 1979 


In the Matter of 


AMERICAN TELECOMMUNICATIONS CORPORATION 
File No. 81-455 


Admin. Proc. File No. 3-5618 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until February 20, 
1979, to request a hearing on an application by 
American Telecommunications Corporation (‘Appli- 
cant”), pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, for an order exempting Appli- 
cant from the provisions of Sections 13 and 15(d) of 
that Act. 


The Applicant, which became a wholly-owned sub- 
sidiary of General Dynamics Corporation on December 
1, 1978, no longer has any publicly held securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15532/January 26, 1979 


In the Matter of 

DIAMOND COAL COMPANY, INC. 

Admin. Proc. File No. 3-5631 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until February 20, 
1979, to request a hearing on an application by 
Diamond Coal Company, Inc. (the “Applicant”) pur- 
suant to Section 12(h) of the Securities Exchange Act 
of 1934, as amended (the “1934 Act”), for an order 
exempting the Applicant from the provisions of 
Section 15(d) of the 1934 Act. 


On May 30, 1978 the Applicant became a wholly- 
owned subsidiary of Transcontinental Oil Corporation 
(“Transcontinental”). As a result of the merger, Trans- 
continental is the sole stockholder of the Applicant. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15533/January 29, 1979 


SECURITIES TRANSACTIONS BY MEMBERS OF 
NATIONAL SECURITIES EXCHANGES 


AGENCY: Securities and Exchange Commission. 
rule amendments and 


ACTION: Temporary rule, 
interpretations. 


SUMMARY: Section 11(a)(1) of the Securities 
Exchange Act of 1934 prohibits a member of a 
national securities exchange from effecting certain 
types of transactions on that exchange. That section 
will become fully effective on February 1, 1979. The 
Commission is announcing the adoption of (i) inter- 
pretations concerning the application of the section to 
transactions effected through the use of several auto- 
mated trading and order-handling facilities operated 
by national securities exchanges; (ii) interpretations 
concerning certain exemptions under the section for 
specified types of exchange member trading; (iii) a 
new temporary rule under the section permitting 
exchange members to effect, for their own accounts 
or the accounts of their associated persons, bona fide 
hedge transactions between or among securities 
entitling the holder to sell or acquire the same equity 
security, which would include option-to-option 
hedging; and (iv) amendments to a previously adopted 
temporary rule concerning exchange members’ 
proprietary trading. 


DATES: The effective date of the interpretations, the 
temporary rule, and the rule amendments adopted 
herein is February 1, 1979. Comments must be 
received by April 1, 1979. 


ADDRESSES: Interested persons should submit six 
copies of their written data, views and arguments to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, and should refer to File No. 
$7-613. All submissions will be made available for 
public inspection at the Commission’s Public Refer- 
ence Room, Room 6101, 1100 L Street, N.W., 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


Arnold Y. Dean 

Office of the Chief Counsel 

Division of Market Regulation 
Securities and Exchange Commission 
Washington, D.C. 20549 
(202-755-4372). 


SUPPLEMENTARY INFORMATION: 





INTRODUCTION 


Section 11(a)(1) of the Securities Exchange Act of 
1934 (the “Act”)! makes it unlawful for a member of a 
national securities exchange to effect a transaction on 
that exchange for (i) its own account, (ii) the account 
of an associated person of the member, and (iii) an 
account as to which the member or an associated 
person of the member exercises investment dis- 
cretion.<These accounts are collectively referred to 
herein as “covered accounts.” Section 11(a)(3) pro- 
vides that Section 11(a)(1) shall not become effective 
until February 1, 1979 with respect to transactions 
effected on a national securities exchange by a person 
that was a member thereof on February 1, 1978. 


The prohibitions of Section 11(a)(1) are qualified by 
seven exemptions. Five of the exemptions apply to 





1 45 U.S.C. 78k(a)(1). 


2 In addition to being subject to Section 11(a), 
exchange members firms are subject to comparable 
provisions in the Employee Retirement Income 
Security Act of 1974 (“ERISA”) Pub. L. No. 94-402, 
94th Cong., 1st Sess. (1974), in connection with, 
among other things, exercising investment discretion 
over an employee benefit plan that is subject to 
ERISA. In that regard, the Department of Labor (the 
“Department”) has extended to May 1, 1979 a 
temporary class exemption delaying the application of 
those ERISA provisions. In addition, the Department 
has adopted a permanent class exemption allowing 
persons who serve as fiduciaries for employee benefit 
plans to effect securities transactions for those plans 
under certain circumstances. Department of Labor, 
Class Exemption for Certain Transactions Involving 
Employee Benefit Plans and Broker-Dealers (Prohib- 
ited Transaction Exemption 79-1) (Jan. 23, 1979). 
Unlike Section 11(a)(1), ERISA and the class 
exemption also apply to (i) non-member broker-dealers 
that provide such services to employee benefit plans 
and (ii) transactions effected for employee benefit 
plans in the over-the-counter market by exchange 
members and by non-member broker-dealers acting as 
fiduciaries for those plans. 


3 15 U.S.C. 78k(a)(3). As originally enacted in 1975, 
Section 11(a)(3) delayed until May 1, 1978 the effec- 
tive date of Section 11(a)(1) for transactions by 
persons who were exchange members on May 1, 1975. 
Section 11(a)(3) was amended in 1978 to delay until 
February 1, 1979 the effective date of Section 11(a)(1) 
for transactions by persons who were exchange 
members on February 1, 1978. Pub. L. No. 95-283, 
95th Cong., 2d Sess. §19 (1978). 


specific types of exchange member trading.4 An 
exemption also is provided in Section 11(a)(1 )(E)> for 
transactions for accounts of natural persons and their 
estates and trusts. In addition, Section 114(a)(1)(G)§ 
exempts transactions for members’ accounts if (i) 
those members are engaged primarily in certain 
enumerated kinds of business (the “business mix” 
test)” and (ii) such transactions are effected in 
compliance with Commission rules assuring that the 
transactions are not inconsistent with fair and orderly 
markets and “yield” priority, parity and precedence in 
execution to orders for the accounts of persons other 
than members or persons associated with members. 


The Commission has extensive rulemaking authority 
to expand or contract the coverage of the prohibition 
in Section 11(a)(1). Section 11(a)(1 )(H)8 authorizes the 
Commission to exempt from Section 11(a)(1) any 
transaction of a kind which it determines, by rule, to 
be consistent with the purposes of Section 11(a)(1), 
the protection of investors, and the maintenance of 
fair and orderly markets. Section 11(a)(2) authorizes 
the Commission to adopt rules to regulate or to pro- 
hibit certain transactions that are not unlawful under 
Section 11(a)(1), including transactions that are 
effected in the over-the-counter markets.2 Finally, 





4 These exemptions are: (i) transactions by a dealer 
acting in the capacity of market maker; (ii) trans- 
actions for the account of an odd-lot dealer in its 
registered securities; (iii) certain stabilizing trans- 
actions to facilitate a distribution of securities; (iv) 
certain arbitrage, risk arbitrage and hedge trans- 
actions; and (v) transactions to offset transactions 
made in error. Sections 11(a)(1)(A) through (D) and 
(F), 15 U.S.C. 78k(a)(1)(A) through (D) and (F). 


5 15 U.S.C. 78k(a)(1)(E). 
6 15 U.S.C. 78k(a)(1)(G). 
7 See text accompanying nn. 67-69, infra. 


8 15 U.S.C. 78k(a)(1)(H). 


9 45 U.S.C. 78k(a)(2). Under Section 11(a)(2), the 
Commission, by rule, as it deems necessary or appro- 
priate in the public interest and for the protection of 
investors, to maintain fair and orderly markets, or to 
assure equal regulation of exchange markets and 
over-the-counter markets, may regulate or prohibit (i) 
transactions not prohibited by Section 11(a)(1) that 
are effected on exchanges by members for covered 
accounts (other than market maker or odd-lot dealer 
transactions); (ii) over-the-counter transactions for 
covered accounts by members and non-member 
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Section 11(c) permits the Commission, upon appli- 
cation of an exchange having limited volume of trans- 
actions and meeting certain other requirements, to 
exempt that exchange and its members from all or 
part of Section 11(a) and the rules thereunder. ! 


In March and April 1978, the Commission exercised 
its rulemaking authority under Section 11(a), as well 
as other authority under the Act, by adopting rules 
and amendments to a previously adopted temporary 
rule.'1 The Commission adopted the “effect versus 
execute” rule,12 the “look-through” rule,13 the “bond 
trading” rule, '4 and amendments to the “proprietary 
trading” rule.!5 in addition, the Commission inter- 
preted the term “investment discretion,” which is 
defined in Section 3(a)(35) of the Act, 16 and provided 
guidance on the availability of the statutory 
exemptions under Section 11(a) and of the 
exemptions it had created by rule. In May 1978, the 
Commission published a release drawing attention to 





Continued from preceding page 


broker-dealers (other than market maker trans- 
actions); and (iii) exchange transactions for covered 
accounts by non-member broker-dealers (other than 
market maker transactions). The Commission’s 
authority under Section 11(a)(2) is complemented by 
Sections 11(b) and 15(c)(5), 15 U.S.C. 78k(b) and 
780(c)(5), and by its general rulemaking authority 
under Section 23(a)(1), 15 U.S.C. 78w(a)(1). 


10 45 U.S.C. 78k(c). The Commission has used its 
authority under Section 11(c) in the past to exempt 
regional exchanges from the requirements under 
Rules 11a-1 (17 CFR 240.11a-1) and 11b-1 (17 CFR 
240.11b-1). See Securities Exchange Act Release Nos. 
7290 (Apr. 9, 1964), 7330 (June 2, 1964) and 7465 
(Nov. 23, 1964), 29 FR 5168 (Apr. 15, 1964), 29 FR 
7380 (June 6, 1964), and 29 FR 15862 (Nov. 26, 1964). 


11 See Securities Exchange Act Release Nos. 14563 
(Mar. 17, 1978) (the “March 1978 Release”) and 14713 
(Apr. 27, 1978) (the “April 1978 Release”), 43 FR 11542 
(Mar. 17, 1978) and 43 FR 18557 (May 1, 1978). See 
also Securities Exchange Act Release Nos. 13388 
(Mar. 8, 1977) (the “March 1977 Release”) anc 12055 
(Jan. 27, 1976) (the “January 1976 Release”), 42 FR 
16745 (Mar. 29, 1977) and 41 FR 8075 (Feb. 24, 1976). 
12 Temporary Rule 11a2-2(T), 17 CFR 240.11a2-2(T). 
13 Rule 11a1-2, 17 CFR 240.11a1-2. 

14 Temporary Rule 11a-1-4(T), 17 CFR 240.11a1-4(T). 
15 Temporary Rule 11a1-1(T), 17 CFR 240.11a1-1(T). 
16 45 U.S.C. 78c(a)(35). 
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the enactment of legislation that delayed the full 
effectiveness of Section 11(a)(1) until February 1, 
1979.17 


The Commission is issuing this release to address a 
number of interpretive and other matters. First, 
certain questions remain as to the application of 
Section 11(a) in the context of initiatives for the 
development of a national market system under 
Section 11A of the Act.'8 In particular, the 
Commission reviews below the status of transactions 
for covered accounts in the Intermarket Trading 
System (the “ITS”) and in the Multiple Dealer Trading 
Facility of the Cincinnati Stock Exchange, Inc. (the 
“CSE Trading Facility”). Second, the Commission is 
publishing interpretations pertaining to the statutory 
exemptions under Sections 11(a)(1)(A) and (D) for 
block positioning, bona fide arbitrage, risk arbitrage, 
and bona fide hedge transactions. Third, the 
Commission is adopting a new, temporary, exemptive 
rule permitting members to effect, for their own 
accounts or the accounts of their associated persons, 
bona fide hedge transactions involving securities 
entitling the holder to acquire or sell the same equity 
security, which would include option-to-option 
hedging. Finally, the Commission is adopting an 
amendment to the proprietary trading rule to permit 
revenues from certain exempted bond trading to be 
counted as “eligible income” for purposes of that rule, 
and is deleting a provision in that rule that applied to 
orders executed before January 1, 1979. 


The remainder of this release consists of the following 
sections: 


1. SECTION 11(a)(1) AND THE NATIONAL MARKET 
SYSTEM 


ll. EXEMPTIONS UNDER SECTIONS 11(a)(1)(A) AND 
(D) 


lil. TEMPORARY EXEMPTIVE RULE FOR BONA 
FIDE HEDGE TRANSACTIONS IN CERTAIN SECURI- 
TIES (TEMPORARY RULE 11a1-3(T)) 


IV. AMENDMENTS TO THE PROPRIETARY TRAD- 
ING RULE (TEMPORARY RULE 11a1-1(T)) 


V. SOLICITATION OF COMMENTS 


Vi. STATUTORY BASIS 





17 Securities Exchange Act Release No. 14795 (May 
24, 1978), 43 FR 23777 (June 1, 1978). 


18 45 U.S.C. 78k-1. 





1. SECTION 11(a) AND THE NATIONAL MARKET 
SYSTEM 


A. Background 


In its February 1978 recommendation to the Congress 
that legislation be enacted to delay the full effective- 
ness of Section 11(a)(1), the Commission expressed 
its concern that full implementation of the 
prohibitions of that section on May 1, 1978 would be 
undesirable in light of the continuing rapid pace of 
economic, technological and regulatory changes in 
the markets. The Commission referred particularly to 
the development of market linkage, order routing, and 
limit order protection systems for a national market 
system. 


During the last year, two experimental facilities have 
been initiated by the securities industry and the self- 
regulatory organizations as a means of accomplishing 
certain statutory objectives for a national market 
system. These two systems, the ITS and the CSE 
Trading Facility, currently are operated on a pilot 
basis and permit transactions to be effected through 
the use of the facilities of existing national securities 
exchanges. The mechanics of the two systems differ, 
and each system has different implications for the 
development of a national market system. The 
operation of the ITS and the CSE Trading Facility, 
however, raises certain questions regarding the appli- 
cation of Section 11(a) to trading that occurs through 
them. 


B. Application of Section 11(a) to Existing Auto- 
mated Facilities Maintained by National Securities 
Exchanges 


1. ITS. 
The ITS began operation in April 1978. It establishes a 


communications network linking several national 
securities exchanges29 and permits members on the 





19 Letters from Harold M. Williams to Walter F. 
Mondale, Thomas P. O’Neill, Jr., Harley O. Staggers 
and Harrison A. Williams (Feb. 22, 1978), and 
Memorandum of the Securities and Exchange 
Commission in Support of its Recommendation that 
the Congress Delay the Full Effectiveness of Section 
11(a) until November 14, 1979. The Commission’s 
memorandum is reprinted in Report, together with 
Additional Views, to Accompanying H.R. 11567, H.R. 
Rep. No. 95-1010, 95th Cong., 2d Sess. (1978). 


20 at this time, the participating exchanges in the ITS 
are the American Stock Exchange, Inc. (the ‘“Amex”), 
the New York Stock Exchange, Inc. (the “NYSE”), the 


trading floor of a participating exchange to send 
orders for the purchase and sale of certain multiply 
traded securities to any participating exchange.<' The 
ITS provides facilities and procedures for (i) display 
on the floors of each of the participating exchanges 
(at the designated trading posts for ITS-traded 
securities) of composite quotation information 
disseminated pursuant to Rule 11Aci-1 under the 
Act,22 thereby permitting members of each partici- 
pating exchange to determine readily the best bid and 
offer available from any participant for a particular 
multiply traded security, (ii) routing of “commitments 
to trade” and administrative messages between and 
among the participants, and (iii) participation, under 
certain conditions, by members of all participating 
exchanges in opening transactions on those 
exchanges. 


The Commission has reviewed the operation of the 
ITS in terms of the prohibitions of Section 11(a)(1) 
and the exemptions thereunder. One question that has 
arisen under Section 11(a) concerning the ITS is 
whether a commitment to trade sent through the ITS 
by a firm that is a member of both the exchange from 
which it was sent and the exchange at which it was 
received would satisfy the off-floor transmission 
requirement 4 in the effect versus execute rule, 
Temporary Rule 11a2-2(T). A “commitment to trade” — 
which, for purposes of the Commission’s rules under 
Section 11(a)(1), would be treated as an order—trans- 
mitted through the ITS is sent from the exchange floor 
where the order originated and is received directly on 





Boston Stock Exchange Inc., the Midwest Stock 
Exchange, Inc., the Pacific Stock Exchange, Inc. (the 
“PSE”) and the Philadelphia Stock Exchange, Inc. (the 
“Phix”). 


21 See Securities Exchange Act Release Nos. 14661 
and 14662 (Apr. 14, 1978), 43 FR 17419, 17422 (Apr. 
24, 1978). 


22 17 CFR 240.11Ac1-1. 


23 See Securities Exchange Act Release Nos. 14661 
and 14662 (Apr. 14, 1978), 43 FR 17419, 17422 (Apr. 
24, 1978). 


24 The off-floor transmission requirement in the effect 
versus execute rule provides that the order for the 
covered account must be transmitted from off the 
exchange floor. Temporary Rule 11a2-2(T)(a)(2)(ii). See 
letter to Philip J. Lo Bue, Senior Vice President of the 
PSE, from Richard A. Steinwurtzel of the 
Commission’s staff (Dec. 22, 1978), Securities and 
Exchange Commission File No. S7-613 (“File No. 
$7-613”). 
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the receiving exchange’s floor. In view of the ITS’s 
method of operation, the Commission believes that an 
order executed on the floor of an exchange, after 
having been transmitted to that exchange through the 
ITS from another exchange, should be deemed to have 
been transmitted from off the floor of the exchange on 
which the order is executed. The order would 





25 See Rule 11a2-2(T)(a)(2)(ii). An ITS order would 
thus be treated under Temporary Rule 11a2-2(T) in a 
manner similar to an order sent to an exchange floor 
through one of several intra-market order routing 
systems, e.g., the NYSE Designated Order 
Turnaround (“DOT”) System. March 1978 Release, n. 
41. In that regard, the Commission notes that orders 
sent to the Amex floor through the Amex’s Post 
Execution Reporting System and the Amex Options 
Switching System are similar to DOT orders and that 
the use of those systems would satisfy the off-floor 
transmission requirement in Temporary Rule 11a2- 
2(T). 


Two other intra-market facilities, the PSE’s Communi- 
cations and Execution System (“COMEX”) and the 
Phix’s Automated Communications and Execution 
System (“PACE”) differ from order routing facilities 
like the CSE Trading Facility. COMEX and PACE 
combine automated order routing, formula pricing, 
and automatic execution functions. Execution of 
COMEX market orders is effected automatically at 
prices determined by a formula designed to approxi- 
mate the execution price the order would have 
received had it been transmitted instead to the NYSE 
or the Amex. The PSE is in the process of changing 
its COMEX pricing formula. For securities included in 
the ITS, COMEX would automatically execute an order 
at a price the order could have received had it been 
transmitted through the ITS. For securities not 
included in the ITS, the new COMEX formula would 
produce an execution at whichever was the best bid or 
offer from among the bids disseminated by the NYSE 
and the PSE specialist pursuant to Rule 11Ac1-1 
under the Act. Limit orders in the COMEX system are 
routed to the appropriate specialist and executed 
manually. Orders in the PACE system are executed 
automatically pursuant to a pricing formula. Unlike 
ITS, DOT and the CSE Trading Facility, PACE and 
COMEX permit the entry of agency orders only; the 
application of requirements under the effect versus 
execute rule to these systems is therefore limited to 
orders for managed accounts. 


In the case of both PACE and COMEX, the initiating 
member relinquishes any ability to influence or guide 
the execution of its order at the time that order is 
transmitted into the system. While the execution of 
the order is thereafter automatic and does not involve 
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quailty for exemption under the effect versus execute 
rule2© if it is effected in compliance with the other 
conditions set forth in that rule. 





any independent executing member, the design of 
those systems insures that members do not possess 
any special or unique trading advantages in handling 
their orders after transmitting them to the floors of the 
Phix or the PSE. Consequently, the Commission 
believes that executions obtained through either 
system should be regarded as satisfying paragraphs 
(a)(2)(i), (a)(2)(ii) and (a)(2)(iii) of the effect versus 
execute rule. 


26 The ITS also permits specialists on participating 
exchanges who open their markets in ITS securities to 
obtain pre-opening indications of interest (“pre- 
opening notifications”) in certain circumstances from 
other specialists registered in those securities on 
other participating exchanges. To the extent a 
specialist who is a member of two participating 
exchanges effects principal transactions on one of 
those exchanges in response to pre-opening notifica- 
tions, the specialist may effect those transactions in 
reliance on the market making exemption under 
Section 11(a)(1)(A). 


27 The effect versus execute rule has two other 
conditions that might present a problem for members 
using the ITS. First, the covered account transaction 
must be executed otherwise than by an associated 
person of the initiating member. Second, the initiating 
member and its associated persons must not 
participate in the execution of the covered account 
transaction after the transmission of the order from 
off the exchange floor. Temporary Rule 11a2-2(T)(a)(2) 
(i) and (iii). 


In the case of an initiating member that is a member 
of two exchanges participating in the ITS, it is 
conceivable that an associated person of the initiating 
member might unknowingly participate (e.g., as a 
specialist or a floor broker) on the other side of a 
covered account transaction that had been transmitted 
from one exchange to the other. A similar problem 
could arise with respect to a single exchange’s trading 
floor. In that case, an associated person of the 
initiating member also might unknowingly participate 
on the other side of a covered account transaction 
which had simply been transmitted by the initiating 
member to an unaffiliated member on the exchange 
floor. 


The conditions under Temporary Rule 11a2-2k(T)(a)(2) 
(i) and (iii) were not intended to cover such fortuitous 
events. Accordingly, the Commission believes that an 
initiating member does not violate these two 





2. CSE Trading Facility. 


The CSE Trading Facility began operation in April 
1978.28 It is an automated electronic communication 
system designed by the Cincinnati Stock Exchange, 
Inc. (the “CSE”) for multiple dealer trading. Through 
it, bids and offers of competing dealers, as well as 
public bids and offers, are consolidated for execution. 
The process of execution is fully automated and is 
governed by certain auction-type principles. The CSE 
Trading Facility accepts orders, in certain securities 
that are either listed on the CSE or admitted to 
unlisted trading (“designated issues”), from several 
classes of “users”: (i) members of the CSE, (ii) 
“access non-members” of the CSE, and (iii) 
specialists and exchange market makers in designated 
issues registered as such on other exchanges who 
may (along with CSE members) become approved 
dealers on the CSE. Members of the CSE and 
approved dealers may enter both agency and principal 
orders; access non-members of the CSE may enter 
only agency orders. Transactions for covered 





conditions in these cases if the associated person’s 
participation is limited to acting for the order on the 
other side of the initiating member's transaction and if 
neither the initiating member nor its associated 
person knows, or has reason to know, that the 
associated person will so participate. 


28 Securities Exchange Act Release No. 14674 (Apr. 
18, 1978), 43 FR 17894 (Apr. 26, 1978). The Commis- 
sion recently approved an extension of the operation 
of the CSE Trading Facility from January 31, 1979 to 
January 31, 1980. Securities Exchange Act Release 
No. 15413 (Dec. 15, 1978), 44 FR 129 (Jan. 2, 1979). 


29 CSE Rule 9D3 (Temporary). According to the 
auction-type principles programmed into the CSE 
Trading Facility, execution priority is granted to 
orders first by price (i.e., the highest bid and lowest 
offer) and then, as to orders at the same price, by 
time of entry, except that “public agency orders,” 
regardless of time of entry, are granted priority over 
other orders at the same price. A “public agency 
order” is “any order for the account of a person other 
than an Approved Dealer, a Member or a person who 
could become an Approved Dealer by complying with 
this Rule with respect to his use of the System, which 
order is represented, as agent, by a User.” /d. Once 
entered, a public agency order which has not been 
executed may be removed in only three circum- 
stances: (1) upon cancellation, (2) in connection with 
a transfer of the order to another exchange, or (3) in 
order to permit the approved dealer or member who 
entered the order to execute such order as principal 
pursuant to a prior guarantee to provide such execu- 
tion in the event a trade takes place in another market 
at the specified limit price. /d. 


accounts effected by members of the CSE in the CSE 
Trading Facility would be subject to Section 11(a)(1). 


The Commission has reviewed the operation of the 
CSE Trading Facility in terms of the prohibition of 
Section 11(a)(1) and the exemptions thereunder. 
Unlike certain order routing systems in operation 
today, the CSE Trading Facility is an electronic 
market in which CSE members may effect 
transactions directly as dealers. Thus, for purposes of 
Section 11(a) and the Commission’s rules, it does not 
appear appropriate to treat covered account trans- 
actions effected in the CSE Trading Facility in 
essentially the same manner as transactions involving 
only order routing systems such as DOT?9 and the 
ITS. 


Nevertheless, the Commission believes that Section 
11(a)(1) may not in fact have a substantial impact on 
current operation of the CSE Trading Facility because 
several of the exemptive provisions apply to trading 
through the CSE Trading Facility. For example, a CSE 
member who is an approved dealer and, with respect 
to a security, holds himself out in the CSE Trading 
Facility as being willing to buy and sell such security 
for his own account on a regular or continuous 
basis?! would be entitled to rely on the market maker 
exemption in Section 11(a)(1)(A). 


Other transactions in the CSE Trading Facility for 
covered accounts by CSE members who are approved 
dealers and transactions by other CSE members 
would also need a statutory exemption under Section 
11(a)(1) or an exemption pursuant to one of the rules 
under Section 11(a). In the case of proprietary trading 
by CSE members, the exemption provided by Section 
11(a)(1)(G) and Temporary Rule 11a1-1(T) thereunder 
will apply to any member that meets the “business 
mix” test set forth in those provisions since the 
— procedures required by Section 11(a)(1) 
(G)(ii)32 are appropriately reflected in the CSE rules 
applicable to the CSE Trading Facility.35 In the case 





30 See n. 25, supra. 


31 See Section 3(a)(38) of the Act, 15 U.S.C. 
78c(a)(38). 


32 15 U.S.C. 78k(a)(1)(G)(ii). 


33 CSE Rule 9D3 (Temporary) provides, in essence, 
that a CSE member's proprietary order must yield 
priority, parity, and precedence in execution to orders 
for the account of persons who are not members or 
associated with members of the CSE. An exception to 
that general principle is provided in the case of orders 
entered in the CSE Trading Facility by a non-CSE 
member who is a specialist on another national 
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of accounts as to which the CSE member exercises 
investment discretion, the Commission believes 
that an exemption under the effect versus execute rule 
will be available where either (i) the initiating member 
arranges to have another member enter the order for 
such an account into the CSE Trading Facility, or (ii) 
the initiating member enters the order itself at a limit 
price that is higher, in the case of an order to sell, or 
lower, in the case of an order to buy, than the best bid 
or offer, as the case may be, that_is currently dis- 
played in the CSE Trading Facility.9° 





Continued from preceding page 


securities exchange and has become an approved 
dealer. Orders for that type of non-CSE member would 
not be within the class of non-member orders to 
which members’ orders must yield. 


That limited exclusion is appropriate in the CSE’s 
case. Under the CSE’s access provisions, non-CSE 
member specialists who have become approved 
dealers (unlike other non-members of the CSE) are 
afforded all the trading rights and advantages 
available to CSE members and, therefore, should not 
be afforded the benefit which the Congress, in 
fashioning Section 11(a)(1)(G)(ii), intended to restrict 
to non-members who do not enjoy any privileged 
rights of access to exchange markets. 


34 See Section 3(a)(35) of the Act, 15 U.S.C. 78(c)(35). 
See also March 1978 Release at text accompanying 
nn. 19-23. An exemption under the effect versus 
execute rule would not be needed, of course, if the 
account was a “natural person” account to which 
Section 11(a)(1)(E) applies. See April 1978 Release at 
text accompanying nn. 34-36. 


35 The CSE Trading Facility is similar to PACE and 
COMEX in that the facility itself performs the 
execution function that on exchange floors is 
performed by members themselves. A CSE member 
who entered a market order into the CSE Trading 
Facility for immediate execution against an existing 
bid or offer in the system would have met the off-floor 
transmission requirement (paragraph (a)(2)(ii) of the 
effect versus execute rule) and the requirement that 
the member not participate in the execution of the 
order after transmission (paragraph (a)(2)(iii) of that 
rule). Unlike PACE and COMEX, however, a CSE 
member can achieve immediate and direct control over 
the execution of a market order up to the time of 
execution. For that reason, the Commission believes 
that the initiating member would not satisfy the 
requirement in paragraph (a)(2)(i) of that rule that he 
not execute the order directly. The entry of an order 
into the CSE Trading Facility hitting an existing bid or 
offer involves the initiating member directly in 
executing the order. 
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ll. EXEMPTIONS UNDER SECTIONS 11(a)(1)(A) AND 
(D) 


Section 11(a)(1) contains a number of exemptions for 
principal transactions by members and their 
associated persons. In order to assist exchanges and 
exchange members in complying with Section 11(a), 
the Commission has determined to set forth certain 
interpretive statements concerning the application of 
the market making, bona fide arbitrage, risk arbitrage, 
and bona fide hedge exemptions provided in Sections 
11(a)(1)(A) and (D). 


The Commission believes that, in light of the pur- 
poses of Section 11(a)(1), custom in the securities 
markets and the usage of those terms among the 
highly specialized securities traders and arbitrageurs 
who engage in those activities are the best determi- 
nants of the meaning and application of those terms 
under Section 11(a)(1). In fact, specialized technical 
terms such as “block positioner,” “bona fide arbi- 
trage,” “risk arbitrage” and “bona fide hedge” are 
largely descriptive of custom and practice in the se- 
curities markets. 


The legislative history of Section 11(a) indicates that 
the Congress believed that the transactions for which 
exemptions were provided in Section 11(a)(1) either 
contributed to the fairness and orderliness of 
exchange markets, or at least had not given rise to 





On the other hand, where an order is entered into the 
CSE Trading Facility by a member at a limit price 
away from the market, the resulting transaction satis- 
fies the requirement in paragraph (a)(2)(i) of the effect 
versus execute rule. Such an order would be queued 
along with other orders awaiting execution and the 
member would not retain any ability to control the 
timing of execution or otherwise to enjoy the kind of 
special order-handling advantages inherent in being 
on an exchange floor. (Similar principles may well 
apply to limit orders entered in electronic limit order 
loading mechanisms that are currently being 
developed by other exchanges. See, e.g., letter to 
George A. Fitzsimmons, Secretary of the Commis- 
sion, from James E. Buck, Secretary of the NYSE 
(May 31, 1978), Securities and Exchange Commission 
File No. S7-735. See a/so April 1978 Release at n. 16.) 
The CSE member entering an order away from the 
market would remain subject to the limitation on 
transaction-related compensation contained in para- 
graph (a)(2)(iv) of that rule in effecting transactions 
for an account (other than one described in Section 
11(a)(1)(E) of the Act) as to which it or one of its 
associated persons exercises investment discretion. 





serious problems.36 It does not appear from the 
legislative history that the Congress intended to im- 
pose excessively rigid limits on the activities of arbi- 
trageurs and other specialized “upstairs” traders in 
connection with block positioning transactions and 
transactions of the types listed in Section 11(a)(1)(D). 
Section 11(a)(1) was not designed to narrow or 
complicate those activities unduly. 


The Commission has concluded nevertheless that it 
should provide some interpretive guidance concerning 
the scope of the exemptions provided for those activi- 
ties in order to assist exchange members who seek to 
establish their entitlement to any such exemption. In 
providing such guidance, which is intended solely for 
purposes of Section 11(a)(1) and is not controlling in 
other contexts,’ the Commission believes, at pre- 
sent, that it would be unwise, if not impossible, to 
provide a complete description of these activities. 
Such description, even if accurate, could rapidly 
become obsolete as trading practices and the markets 
evolve. In part for that reason, the Commission’s 
statements are not intended to be exclusive; they do 
not provide any comprehensive definitions. Further- 
more, the Commission’s statements should not be 
construed by negative implication to make the 
exemptions in Sections 11(a)(1)(A) and (D) inapplica- 
ble to activities that are not specifically covered by the 
discussion and that would normally and properly be 
considered to be within those specialized terms. 


Since exchange members may effect principal trans- 
actions under the effect versus execute rule regardless 
of whether a statutory exemption is also available, ex- 
change members do not need to rely on statutory ex- 
emptions for principal transactions unless they plan 
to use their own associated persons on the exchange 
floor to participate in executing those transactions or, 
for other reasons, do not plan to rely on the effect ver- 
sus execute rule for those transactions. At the same 
time, it appears that exchange member firms currently 





36 Securities Acts Amendments of 1975, Report of the 
Senate Comm. on Banking, Housing and Urban 
Affairs to Accompany S.249, S. Rep. No. 94-75, 9th 
Cong., 1st Sess. 99 (1975). 


37 See, e.g., Section 16(e) of the Act, 15 U.S.C. 
78p(e); Rule 10a-1(e)(7) and (e)(8), 17 CFR 
240.10a-1(e)(7) and (e)(8); Rule 15c3-1, 17 CFR 
240.15c3-1; and Rule 16e-1, 17 CFR 240.16e-1. 


38 Cf. letter to Andrew M. Klein of the Commission’s 
staff from Judith Shepard presenting the views of 
Goldman, Sachs & Co. and Salomon Brothers (Jan. 5, 
1979), File No. S7-613. 


engaged in block positioning, arbitrage and hedge 
transactions frequently execute those transactions 
directly on exchanges. If the exemptions in Section 
11(a)(1)(D) were construed too narrowly, such an 
interpretation would disadvantage specialized “up- 
stairs” traders in a fashion that the Congress does not 
appear to have contemplated. 


A. Block Positioning Transactions 


Section 11(a)(1)(A) exempts any transaction by a deal- 
er acting in the capacity of a “market maker.” The 
term “market maker,” as defined in Section 3(a)(38) of 
the Act,39 includes a “block positioner.” In January 
1976, the Commission posed several questions con- 
cerning the meaning of that term. The Commission 
asked whether or not the definitions of that term 
under certain exchange rules and Commission report- 
ing rules, and the credit regulations adopted by the 
Board of Governors of the Federal Reserve System, 
would be appropriate for the purposes of Section 
11(a)(1) and, if not, what would be an appropriate def- 
inition. The Commission also asked whether restric- 
tions should be adopted governing permissible time 
periods for liquidating, or “lay-off,” transactions in 
which the block positioner’s securities position is 
liquidated after the block transaction has been ef- 
fected. 


The commentators responses generally favored a 
broad definition of the term “block positioner.”49 The 
Association of the Bar of the City of New York and the 
NYSE rejected the definitions set forth in Rule 17a-17 
under the Act and Regulation U.41 They suggested 





39Section 3(a)(38), 15 U.S.C. 78c(a)(38), provides that 
the term “market maker” means “any specialist per- 
mitted to act as a dealer, any dealer acting in the 
capacity of block positioner, and any dealer who, with 
respect to a security, holds himself out (by entering 
quotations in an interdealer communications system 
or otherwise) as being willing to buy and sell such 
security for his own account on a regular or continu- 
ous basis.” 


40See March 1977 Release, Appendix A, at text 
accompanying nn. 55-68. 


4147 CFR 240.17a-17 and 12 CFR 221.3(z)(2). Rule 
17a-17 defines the term “block positioner’ for 
purposes of that rule to mean any registered dealer or 
exchange member in compliance with applicable 
capital requirements who, among other things, (i) 
engages, from time to time, in the activity of buying 
long or selling short as principal, from or to a 
customer, a block of stock with a market value of 
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that the teri “block positioner” should be defined to 
mean any dealer who (i) has and maintains net capital 
as defined in Rule 15c3-1 under the Act42 (or in the 
net capital rules of the appropriate exchange) of 
$1,000,000, (ii) engages in the activity of purchasing 
long or selling short as principal, from time to time, 
from or to one or more unrelated customers4$ a block 
of stock with a current market value of $200,000 or 
more, in a single transaction (or in several 
transactions at approximately the same time from a 
single source), to facilitate a sale or purchase by such 
customers, and (iii) sells the securities comprising 
the block as rapidly as possible, commensurate with 
the circumstances. The commentators opposed spe- 
cific time limits for lay-off transactions in view of the 
large sums of capital at risk in block transactions, the 
volatility of conditions in the exchange markets, and 
the difficulty of predicting the amount of time that is 
necessary to liquidate a block of stock under a 
particular set of circumstances. 


The Commission believes that the term “block posi- 
tioner” is generally used to describe a broker-dealer 
that facilitates the execution of a block transaction in 
an equity security by positioning at least some part of 
the block—that is, by purchasing securities for its 
own account to fill all or part of a customer’s block sale 
order, or by selling securities for its own account, as 
either a short sale or a sale from its inventory, to fill 
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$200,000 or more in a single transaction, or in several 
transactions at approximately the same time from a 
single source to facilitate a sale or purchase by such 
customer; (ii) sells the shares comprising the block as 
rapidly as possible commensurate with the circum- 
stances; and (iii) does not hold, except under 
exceptional circumstances and then only for five day 
extension periods, such block continuously for more 
than 20 business days and before the expiration of 
such 20 business day period either extinguishes the 
exempt credit received or brings such credit into 
conformity with the initial margin requirements of 
Regulation U. The definition of the term “block 
positioner” in Regulation U parallels the definition of 
that term in Rule 17a-17. 


4217 CFR 240.15c3-1. 


43The suggested definition would have excluded pur- 
chases and sales from or to (i) a partner of the dealer 
or (ii) a joint venture or other entity which has as a 
participant a partner of the dealer, the dealer itself, or 
a person associated with the dealer, as defined in 
Section 3(a)(18) of the Act, 15 U.S.C. 78c(a)(18). 
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all or a part of a customer’s block purchase order.44 
An exchange member may be presumed to be acting 
in the capacity of a “block positioner” for purposes of 
the market-maker exemption under Section 11(a)(1)(a) 
if that member is a dealer who establishes a position 
by purchasing long or selling short as principal from 
or to acustomer with which it is not associated some 
or all of a block of an equity security*Y in a single 
transaction (or in several transactions at approximate- 
ly the same time) to facilitate a purchase or sale by 
such customer. A transaction liquidating part or all of 
a position (long or short) so acquired may be pre- 
sumed to qualify as a block positioner’s transaction if 
liquidation of the position acquired has not been 
delayed for tax purposes, investment purposes, or 
other purposes unrelated to the current state of the 
market in the security involved. 


B. Arbitrage and Hedge Transactions 


Section 11(a)(1)(D) provides an exemption for any 
“bona fide arbitrage transaction” as well as “any risk 
arbitrage transaction in connection with a merger, ac- 
quisition, tender offer, or similar transaction involving 
a recapitalization.”46 in the January 1976 Release, the 





44See Securities Exchange Act Release No. 15219, 
(Oct. 6, 1978), 43 FR 47495 (Oct. 16, 1978). Although 
the term “block” is not defined in the Act or in the 
rules thereunder, the Commission has stated in the 
past that the term “block transaction” means a trans- 
action in which a member firm, by reason of the size 
of the order in relation to conditions in the exchange 
market, reasonably concludes that it is in the interest 
of the customer to search and negotiate for a 
matching interest on the other side of the market 
(including negotiating as principal with the customer) 
rather than to accept or submit a bid or offer in the 
ordinary course of the auction market. Securities 
Exchange Act Release No. 8791 (Dec. 31, 1969). See 
also NYSE Rules 97.10 and 127.10, New York Stock 
Exchange Guide (CCH) 9§2097.10 and 2127.10. 


45For purposes of Section 11(a)(1), a customer’s order 
may be presumed to be a block order if it represents 
at least 10,000 shares, or a quantity of securities that 
has a current market value of at least $200,000, which- 
ever is less. See NYSE Rule 127.10. Contrast the 
block guidelines under Rule 10b-10, Securities 
Exchange Act Release No. 15219 (Oct. 6, 1978), 43 FR 
47495 (Oct. 16, 1978), and under proposed Rule 
13e-2(d), Securities Exchange Act Release No. 10539 
(Dec. 6, 1973), 38 FR 34341 (Dec. 13, 1973). 


46Section 11(a)(1)(D) also exempts “bona fide hedge” 
transactions in certain securities from the prohibitions 
of Section 11(a)(1). The hedge exemption is discussed 
at text accompanying nn. 58-61, infra. 





Commission solicited public comment on these ex- 
emptions. In discussing whether there should be time 
limits on block positioning “lay-off” transactions ex- 
empt under Section 114(a)(1)(A),47 the Commission 
asked whether time limits would be appropriate for 
arbitrage transactions. It also asked whether 
arbitrageurs should be subject to the limitations or 
obligations of exchange market makers or special- 
ists. 


The commentators generally believed that limitations 
should not be imposed on the arbitrage or hedge ex- 
emptions and that the Commission’s authority to 
modify the exemptions under Section 11(a)(1) was 
significantly limited. One commentator suggested 
that the primary function and benefit of arbitrage is to 
narrow spreads between markets or between similar 
and exchangeable securities or securities which are 
expected to become similar or exchangeable in the fu- 
ture. The NYSE stated that its criteria for a “bona 
fide” arbitrage transaction are: (i) the possibility of a 
profit after expenses, (ii) the necessity of an existing 
equivalent bid, and (iii) practically simultaneous pur- 
chases and offsetting sales.4 


1. Bona fide arbitrage. 


The term “bona fide arbitrage” generally describes an 
activity undertaken by market professionals in which 
essentially contemporaneous purchases and sales are 
effected in order to “lock in” a gross profit or spread 
resulting from a current differential in pricing. For ex- 
ample, an arbitrageur may effect an offsetting pur- 
chase and sale of the same security in different 
markets on the basis of an existing price differential 
between those markets, or may effect offsetting trans- 
actions in the same market in a security and another 
security convertible into the first.°° In either event, 





47See text accompanying nn. 39-45, supra. 


48 January 1976 Release, Question 1. 


49See March 1977 Release, Appendix A, at text 
accompanying nn. 69-75. 


50See March 1977 Release, Appendix A, at text 
accompanying nn. 69-75. Although the need for a 
statutory exemption for members’ trading is lessened 
in view of the Commission’s effect versus execute 
rule, Temporary Rule 11a2-2(T) under the Act, the 
requirement under that rule that a member arrange to 
have an independent member execute the transaction 
may effectively prevent member firms from engaging 
in certain kinds of arbitrage transactions where the 
spread sought to be realized, or “cash flow,” is 
sufficiently small to make the hiring of an 
independent broker uneconomical. 


the essence of the bona fide arbitrage is a bona fide 
effort to profit from an existing price differential. 
Bona fide arbitrage has been thought to be beneficial 
to the markets in that it tends to reduce irrational 
pricing disparities. 


The Commission understands that many transactions 
currently being undertaken by those who are regularly 
engaged in arbitrage involve some limited, intentional 
delay (usually a matter of minutes or hours but 
sometimes, under extraordinary circumstances, as 
long as a day or even two days) in between the 
transaction in which the first leg of the arbitrage is es- 
tablished and the subsequent transaction in which the 
second, offsetting, leg is completed. 


Known as “legging” or “legging in,” the practice of 
introducing a delay between putting down the first leg 
and completing the second leg of the arbitrage is fre- 
quently designed to permit the market professional to 
combine the opportunity to profit from a spread 
existing at the time the first leg is put down with the 
opportunity to profit from a favorable short-term price 
movement, widening the spread, before the arbitrage 
is completed.1 Indeed, in situations where the initial 
spread is very small, the attendant transaction costs, 
risks and carrying charges may make it uneconomical 
to attempt the arbitrage unless the existing spread 
can be combined with an expected favorable intra-day 
or other very short term price movement. Also, the 
legging in practice may be adopted in circumstances 
where market conditions, such as the inability of the 
market to absorb a large transaction without 
signficant price movement, make it advisable to avoid 
immediate execution of an entire arbitrage order. 


In light of the legislative history and unique purposes 
underlying Section 11(a),52 the Commission believes 
that the bona fide arbitrage exemption in Section 
11(a)(1)(D) should be construed very broadly. While the 
term “bona fide arbitrage” in other contexts is not 





StFor example, in a bona fide arbitrage between a 
common stock and a convertible debt security, the 
arbitrageur who believed the price of the common 
stock would decline in the immediate future might 
effect a short sale in the stock before making a long 
purchase in the convertible debt security; if the 
prediction were accurate, the proceeds on the short 
sale would be maximized and the arbitrageur could 
expect to acquire the convertible debt security after 
the stock price (and the convertible debt security 
price) declined. If, instead, the arbitrageur believed 
the stock price would shortly rise, he might effect the 
transactions in the reverse order. 


52See text accompanying n. 36, supra. 
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generally used to described transactions that are not 
essentially contemporaneous, the Commission be- 
lieves that the types of market operations described a- 
bove should be viewed as bona fide arbitrage within 
the special meaning of Section 11(a)(1)(D). The 
“legging in” technique departs from the classic notion 
of bona fide arbitrage as a simultaneous, or es- 
sentially simultaneous, pair (or group) of transac- 
tions, and injects some limited element of market pre- 
diction and market risk into what would otherwise be 
purely an activity aimed at profiting from contempor- 
aneous pricing differentials. Nevertheless, in the 
Commission’s view, where a member has begun an ar- 
bitrage in the presence of an existing pricing differ- 
ential (although perhaps one not great enough to 
outweigh expected transaction costs and carrying 
charges), time lags alone on the order of those dis- 
cussed above do not in and of themselves cause the 
transaction no longer to be covered by the Section 
11(a)(1)(D) exemption.53 


2. Risk arbitrage. 


The term “risk arbitrage” is itself a misnomer in that 
the transactions to which it is generally applied do not 
involve arbitrage in the classic sense of an effort to 
“lock in” a profit resulting from an existing spread, or 
differential, between the prices of the same security in 
different markets or of one security and a second se- 
curity convertible into the first. Rather, risk arbitrage 
involves a risking of capital on a contingent event; to 
be exempt under Section 11(a)(1)(D) it must be in 
connection with a proposed merger, acquisition, ten- 
der offer, or other similar transaction involving a re- 
capitalization (“risk arbitrage event”). 





53in some circumstances, an arbitrage begun in good 
faith may be abandoned because of unfavorable (and 
unexpected) market changes. In such circumstances, 
the failure to complete the arbitrage would not cause 
the transaction establishing the first leg to cease to 
qualify for exemption as “bona fide arbitrage” under 
Section 11(a)(1)(D). The question whether the first 
transaction was part of a contemplated arbitrage 
involves a factual determination. One relevant, 
although not necessarily determinative, consideration 
would be whether that transaction was effected in an 
account reserved primarily for arbitrage and like trans- 
actions by an exchange member regularly engaged in 
arbitrage. See Section 1233(f) of the Internal Revenue 
Code of 1954, as amended, 26 U.S.C. 1233(f), and the 
regulation thereunder, 26 CFR 1.1233-1(f)(3). 


540ne leading risk arbitrageur has described risk 
arbitrage activities as follows: 


An arbitrageur is not an investor in the 
formal sense of the word; j.e., he is not 
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The Commission believes that the exemption for risk 
arbitrage in Section 11(a)(1)(D) applies to transactions 
which are effected with a view to profiting from the 
consummation of a risk arbitrage event as well as to 
transactions effected in order to profit from the un- 
successful termination of such an event. It applies re- 
gardless of whether the risk arbitrage event involves a 
proposed exchange of securities or cash tender offer 
or acquisition.°* The exemption applies only to trans- 





normally buying or selling securities 
because of their investment value. He is, 
however, committing capital to the 
“deal”—the merger, tender offer, recapitali- 
zation, etc—rather than to the particular 
security. He must thus take a position in 
the deal in such a way that he is at the risk 
of the deal, and not at the risk of the 
market. He accomplishes this by taking a 
short position in the securities which are 
being offered, as part of the deal, in 
exchange for the securities which he 
purchases. 


Wyser-Pratte, Risk Arbitrage, Bulletin Nos. 74-75, 
New York University Graduate School of Business 


Administration, Institute of Finance (May 1971) at 
11-12. 


55The term “risk arbitrage” is customarily applied to 
the activities of arbitrageurs in connection with both 
cash and exchange tender offers, mergers and 
acquisitions. Section 11(a)(1)(D) refers to “any risk 
arbitrage transaction in connection with a merger, 
acquisition, or tender offer. ...” No distinction is 
made between cash offers and exchange offers. More- 
over, while risk arbitrage in the context of a cash 
tender offer or cash merger is in some respects 
indistinguishable from other types of speculation on 
the future value of a particular security, it does 
resemble other forms of arbitrage and risk arbitrage in 
other respects. Like other forms of risk arbitrage, it 
involves speculation on a particular deal rather than 
on the corporate fortunes of the issuer or issuers 
involved. Like bona fide arbitrage between the prices 
of a security in differing markets, risk arbitrage in the 
context of a cash tender offer or cash merger involves 
differing prices for the same security in what may be 
viewed as two markets, the current market price and 
the contingent parity value if the risk arbitrage event is 
consummated. At the same time, of course, not every 
purchase of a target company’s stock is undertaken as 
risk arbitrage. Generally, risk arbitrage (as opposed to 
other speculative trading not covered by Section 
11(a)(1)(D) is undertaken only by professional arbi- 
trageurs who are regularly engaged in that activity. 
Generally, it is undertaken for their own accounts or 





actions effected after the public announcement of the 
risk arbitrage event and before completion or 
termination of the risk arbitrage event. In addition, the 
exemption applies to transactions that liquidate a risk 
arbitrage position before completion or termination of 
the risk arbitrage event or within a reasonable period 
of time thereafter.57 


3. Hedge transactions. 


Section 11(a)(1)(D) also provides an exemption for 
“any bona fide hedge transaction involving a long or 
short position in an equity security and a long or short 
position in a security entitling the holder to acquire or 
sell such equity security. . . .” The Act does not 
otherwise specify what type of transaction will result 
in a “bona fide hedge.” While the application of that 
term is largely a matter of custom and practice, the 
Commission believes that it implies that an 
appreciable offset of risk, for all or part of the position 
being hedged, must be involved.98 





the accounts of their firms, but it is sometimes under- 
taken on behalf of others. Risk arbitrageurs generally 
maintain separate accounts for tax and other pur- 
poses. The presence or absence of any such factor 
would not be determinative, but would be relevant, as 
to whether a claim to the risk arbitrage exemption was 
proper. 


56The first public announcement pertaining to such 
an event often does not contain the precise terms of 
the offer or other risk arbitrage event. Where it does 
not, arbitrageurs cannot determine the exact amount 
of the consideration to be offered. Nevertheless, the 
amount of the premium over market value is generally 
within a predictable range. In that situation, arbi- 
trageurs generally assume that the premium will be 
within that range, and structure their transactions 
accordingly, even in the absence of an announcement 
of all the price terms. 


S7A position assumed by a risk arbitrageur could of 
course be maintained for tax or investment purposes 
after the termination or completion of the risk 
arbitrage event. The later liquidation of such a 
position would not, however, be considered to be risk 
arbitrage for purposes of the Section 11(a)(1)(D) 
exemption. 


S8For example, while the risk of a short stock position 
might theoretically be reduced by a “deep-out-of-the- 
money” long call position, there generally would not 
be any realistic expectation that the call would offset 
any appreciable amount of the risk assumed in the 
short stock position. In such a case the two positions 
would not involve a bona fide hedge for purposes of 


A bona fide hedge may be established either by con- 
temporaneous transactions in two securities where 
each position acquired reduces the risk of the other, 
or by a single transaction in which a position acquired 
in one security reduces the risk of a previously estab- 





Section 11(a)(1)(D). At the same time, a transaction 
establishing an “in-the-money” or “near-the-money” 
long call position covering 100 underlying shares of 
stock could be a hedge transaction for purposes of 
Section 11(a)(1)(D) for part of a preexisting short 
stock position of much greater size. 


The question whether particular combinations of 
stock positions and options positions result in risk 
reduction in each of the positions involves subjective 
judgments as to the volatility and risk characteristics 
of those positions. For example, “ratio” hedges are 
frequently used when the risk involved in a stock 
position is offset by the writing of options. In such 
ratio hedges, the number of underlying shares deliver- 
able upon exercise of the options exceeds the number 
of shares in the stock position that is being hedged. 
The hedge ratio reflects a calculation of the relative 
degree of risk involved in each position. In 
establishing a suitable ratio, some industry partici- 
pants use the “delta factor’ derived from the 
Black-Scholes pricing formula; the delta factor 
predicts price movements in an option as a function 
of movements in the underlying stock. Other industry 
participants have developed their own models. The 
Commission recognizes that the calculation of 
volatility and risk can only be approximate, and 
believes that, for purposes of Section 11(a)(1)(D), the 
determination of what constitutes an offset may be 
made by the use of any responsible method of 
calculating the risk of stock and options positions. 


59F or example, a bona fide hedge may involve 
essentially contemporaneous transactions in a stock 
and in one or more options to buy or sell that stock 
where the stock and option positions so acquired 
reduce the risks of each other. Where a bona fide 
hedge position is established by contemporaneous 
transactions, each such transaction qualifies for the 
hedge exemption. 


In addition, the Commission recognizes that the 
“legging in” technique discussed above is used also 
in establishing hedges and that a similar “legging 
out” technique is used in liquidating some hedges. 
The Commission believes that, where either technique 
is used, the hedging exemption should apply on the 
same basis as is discussed above in connection with 
bona fide arbitrage. See text accompanying nn. 51-53, 
supra. 
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lished position in another security .60 To the extent, 
however, that a position does more than offset the 
risk of the position or positions on the other side, the 
excess position is not part of a “bona fide hedge” for 
purposes of Section 11(a)(1)(D. Where a bona fide 
hedge has been established, the exemption under 
Section 11(a)(1)(D) also applies to the transaction or 
transactions that liquidate the hedge. 1 


lil. TEMPORARY EXEMPTIVE RULE FOR BONA 
FIDE HEDGE TRANSACTIONS IN CERTAIN SECURI- 
TIES (TEMPORARY RULE 11a1-3(T)) 





604 transaction to hedge a previously established 
position does not retroactively confer a hedge 
exemption on the transaction that established the 
original position. For example, a short stock position 
that had been established on February 1 could be 
hedged by a long call transaction on March 1. In that 
example, only the March 1 long call transaction could 
qualify as a bona fide hedge transaction. The February 
1 short stock transaction would not, even though it 
later became involved in a hedge; if the transaction 
establishing the February 1 position had violated 
Section 11(a), the violation would not be cured by the 
March 1 transaction. 


61When a hedge is liquidated, the hedge exemption 
applies to the transaction or transactions that elimi- 
nate the hedge, regardless of whether the transaction 
that originally established the position being 
liquidated was an exempt bona fide hedge 
transaction. If a hedge is eliminated by liquidating all 
the positions at the same time, or by legging them 
out, each liquidating transaction qualifies for the 
hedge exemption. For example, where a short stock 
position established on February 1 was hedged 
contemporaneously by a long call position, or was 
hedged at a later time (e.g., on March 1) by such a 
position, both positions could be liquidated, or 
“legged out,” under the hedge exemptions. If, on the 
other hand, a hedge is eliminated by liquidating only 
one of the positions that constituted the hedge, only 
that liquidating transaction qualifies for the hedge 
exemption; transactions liquidating the remaining 
positions that had formerly been, but were no longer, 
part of an existing hedge would not qualify for the 
hedge exemption (unless a hedge had been 
reestablished involving those positions). For example, 
where the hedge referred to above was eliminated by 
the liquidation of only the February 1 short stock 
position, that transaction would qualify for the hedge 
exemption, but the later liquidation of the March 1 
long call position would not qualify under the hedge 
exemption (unless a hedge had been reestablished by 
acquiring a third position—e.g., another short stock 
position). 
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With respect to the exemption for “bona fide hedge” 
transactions, the wording of Section 11(a)(1)(D) 
refers, on the one hand, to a position in an equity se- 
curity and, on the other hand, to a position in a secur- 
ity entitling the holder to acquire or sell that security. 
By its terms the exemption does not apply to a hedge 
that involves options exclusively. The Commission 
currently believes, however, that it is appropriate to 
accord such options hedges a temporary exemption. 
That conclusion is prompted in part by the fact that 
members of the options exchanges currently conduct 
such activities on those exchanges and that the prohi- 
bition of such activities by Section 11(a)(1) could 
cause unnecessary disruption in the operation of the 
options markets without serving the purposes of 
Section 11(a).62 While the market making exemption 
under Section 11(a)(1)(A) applies to proprietary 
trading by floor members who are acting as market 
makers ,© option-to-option hedging by other mem- 
bers does not have any exemption comparable to the 
Section 11(a)(1(D) exemption. 


The options markets have developed substantially 
since the time Section 11(a) was adopted. Options 
hedging strategies are part of the options activities of 
professional traders. Even though the Commission 
has not completed its evaluation of the current opera- 
tions of the options markets, it currently believes that 
exemptive relief under Section 11(a)(1)(H) for options 
hedging transactions is appropriate to avoid any im- 
mediate disruption. Furthermore, it appears that the 
Congress may possibly have intended to include 
option-to-option hedging under the exemption for 
bona fide hedge transactions when it enacted Section 
11(a) as part of the Securities Acts Amendments of 
1975.84 





62See letter to Andrew M. Klein of the Commission’s 
staff from Judith Shepard, presenting the views of 

Goldman, Sachs & Co., and Salomon Brothers (Jan. 
5, 1979), and letter to Lee A. Pickard of the Commis- 
sion’s staff from Pope, Ballard, Shepard & Fowle on 
behalf of Harris Associates, Inc. (Jan. 5, 1977), File 
No. S7-613. Exchange members could, after February 
1, 1979, employ unaffiliated brokers, pursuant to the 
effect versus execute rule (Temporary Rule 11a2-2(T)), 
to effect the transactions between or among options. 
The Commission does not currently believe any useful 
purpose would be served in compelling exchange 
members to use an unaffiliated broker in order to 
effect such transactions. 


63See March 1978 Release, at text accompanying n. 
69. 


64Pub. L. No. 94-29, §6 (June 4, 1975). 





The legislative history of Section 11(a)(1)(D) indicates 
that certain persons believed that its wording would in 
fact cover hedging between or among options 
positions.65 As noted above, however, it does not 
appear to the Commission that the language of Sec- 
tion 11(a)(1)(D) accomplishes that purpose. 


The Commission is adopting a temporary rule, 
Temporary Rule 11a1-3(T), that would establish an 
exemption comparable to the hedging exemption in 
Section 11(a)(1)(D) for, among other things, 
option-to-option hedging. The temporary rule would 
permit members of a national securities exchange to 
effect, for their own accounts or the accounts of their 
associated persons, bona fide hedge transactions 
between or among securities entitling the holder to 
sell or acquire the same equity security, which would 
include option-to-option hedging. The exemption 
provided by the temporary rule does not exempt trans- 
actions for accounts with respect to which a member 
or an associated person thereof exercises investment 





65in February 1975, the Senate Subcommittee on 
Securities of the Committee on Banking, Housing and 
Urban Affairs held hearings on S.249, the Senate’s 
version of the Securities Acts Amendments of 1975. 
At that time, Section 11(a)(1)(D) provided an exemp- 
tion for “any bona fide arbitrage transaction.” In its 
written statement (Mar. 13, 1975) to the Subcommit- 
tee, the Chicago Board Options Exchange, Inc. (the 
“CBOE”) commented that it was important that 
certain members’ trading be preserved from the 
prohibition of Section 11(a)(1). The CBOE then stated: 


in particular, subparagraph (D), exempting 
“any bona fide arbitrage transaction” is 
important to an options market, since 
arbitrage type spread transactions among 
the various options series and arbitrage 
between an options position and a position 
in the underlying stock serve important 
functions in maintaining proper price 
relationships and otherwise contributing to 
a fair and orderly market. 


The CBOE apparently believed that bona fide 
arbitrage transactions included the hedge transactions 
it described in its letter. The CBOE suggested 
expansion of Section 11(a)(1)(D) to assure that such 
transactions were exempted; to accomplish this result 
it proposed language that is precisely the same as the 
language which the Congress ultimately adopted as 
Section 11(a)(1)(D). Hearings on S.249 before the 
Subcomm. on Securities of the Senate Comm. on 
Banking, Housing and Urban Affairs to Accompany 
S.249, 94th Cong., 1st Sess., Appendix at 485-486 
(1975). See letter to Roger D. Blanc of the Commis- 
sion’s staff from Bernard H. Garil on behalf of Oppen- 
heimer & Co. Inc. (Dec. 27, 1978), File No. S7-613. 


discretion, 6 in view of the potential fiduciary 
problems which the Congress identified with respect 
to transactions for such accounts. 


The Commission has not adopted Temporary Rule 
11a1-3(T) as a permanent rule for two reasons. First, 
the options markets have developed substantially 
since the time Section 11(a) was adopted, and the 
Commission has been studying those developments 
with a view to determining any appropriate and 
necessary regulatory action. The Commission has not 
completed its review of current market operations con- 
ducted by options traders and others and is not able to 
conclude finally whether the options trading that 
would be covered by the temporary rule should be 
exempted permanently. Second, although option-to- 
option hedging is an existing practice among 
securities professionals, its place in an active trading 
environment in which Section 11(a) is fully effective 
has not been gauged. The Commission plans to 
continue its consideration of Temporary Rule 11a1-3(T) 
and, if necessary, to revisit these issues at a later 
date. 


Commentators are requested to provide their views on 
the issues discussed above and on any other matters 
relating to the adoption of Temporary Rule 11a1-3(T) 
that they believe the Commission should consider. 


IV. AMENDMENTS TO THE PROPRIETARY TRAD- 
ING RULE (TEMPORARY RULE 11a1-1(T)) 


The proprietary trading rule was adopted under 
Section 11(a)(1)(G) to implement that provision’s 
exemption for members’ proprietary transactions. 
Under Section 11(a)(1)(G), as implemented, a member 
may effect a transaction for its own account if, among 
other things, (i) the member derives more than 50% of 
its gross income from certain types of business (the 
“business mix” test), and (ii) the transaction yields 
priority, parity, and precedence in execution to orders 
for the account of persons who are not members or 
associated with members of the exchange. 


The Commission is responding below to comments 
concerning whether revenues derived from exempt 
bond trading activities may be included within the 
categories of business enumerated in the “business 
mix” test (referred to in the April 1978 Release as 





66such transactions may, of course, be effected pur- 
suant to an available statutory or rule exemption 
under Section 11(a)(1), such as Section 11(a)(1)(E) or 
the effect versus execute rule (Temporary Rule 
11a2-2(T)). 
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“eligible income”). The Commission also briefly 
reviews below the treatment under Section 11(a) of 
covered account orders which are left before February 
1, 1979 on limit order books maintained on exchange 
floors but which are not executed until after that date. 


A. Bond Trading Revenues 


In April 1978, the Commission adopted the bond 
trading rule (Temporary Rule 11a1-4(T)) to exempt 
from Section 11(a)(1) all bond transactions on an 
exchange for the account of a member or its 
associated person. Two persons commented on the 
bond trading rule. While they supported that rule, they 
contended that revenues from proprietary transactions 
under the bond trading rule should be considered as 
“eligible income” for purposes of the “business mix” 
test under Section 11(a)(1)(G)(i). They stated that 
these revenues are derived from activities which have 
beneficial and constructive effects on the exchange 
markets. They also observed that revenues derived 
from transactions exempted under paragraphs (A), (B) 
and (D) of Section 11(a)(1) are deemed to be “eligible 
income” for purposes of the “business mix” test of 
the proprietary trading rule, and stated that revenues 
derived from exempt bond trading deserve similar 
treatment.67 


In adopting the bond trading rule, the Commission 
concluded that principal bond trading on exchanges 
provides a relatively liquid market for transactions of 
small size, that exchange bond markets do not appear 
to offer exchange members an opportunity for special 
“time and place” advantages, and that such trading 
would not raise any of the problems concerning insti- 
tutional exchange membership articulated by the 
Congress when it enacted Section 11(a). 8 
Furthermore, when the proprietary trading rule was 
amended to permit revenues from transactions 
exempted under paragraphs (A), (B), and (D) of Section 
11(a)(1) to be treated as “eligible income” for 
purposes of the “business mix” test, the Commission 
stated that such transactions represent a “traditional” 
securities business and that the Congress believed 
them to have a beneficial, or at least not deleterious, 
impact on the exchange markets. 





67Responses of Asiel & Co. (Jul. 24, 1978) and 
Mabon, Nugent & Co. (May 24, 1978), File No. S7-613. 
See Rule 11a1-1(T)(b). 


68, pril 1978 Release, at text accompanying nn. 11-13. 


69g. at text accompanying n. 23. 
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The reasons behind that revision of the proprietary 
trading rule are equally applicable with respect to 
revenues derived by members from exchange bond 
trading activities. Accordingly, the Commission is 
adopting an amendment to paragraph (b) of the 
proprietary trading rule, to permit members to count 
as “eligible income” for purposes of the “business 
mix” test revenues derived from effecting transactions 
under the bond trading rule. 


B. Pre-February 1979 Limit Orders 


In the April 1978 Release, the Commission adopted a 
new paragraph (c) to the proprietary trading rule. That 
paragraph provides that any limit order that was left 
with a specialist or any other person maintaining a 
limit order book on a national securities exchange 
before May 1, 1978, and not executed before that date, 
shall be deemed, if executed before January 1, 1979, 
to be an order for the account of a person who is not, 
and is not associated with, a member. Paragraph (c) 
was summarily adopted to avoid the significant 
problem of marking orders left on limit order books 
for purposes of the proprietary trading rule within the 
extremely short time that remained before May 1, 
1978, when Section 11(a)(1) was originally scheduled 
to become fully effective. 


The Commission believes that the exchanges have 
had sufficient time to alert their members to this 
problem and to encourage or require members to mark 
any orders left on limit order books for purposes of 
the proprietary trading rule. Accordingly, the 
Commission is rescinding paragraph (c) of the 
proprietary trading rule and is not adopting any 
comparable rule for the period following January 1, 
1979. 


V. SOLICITATION OF COMMENTS 


The Commission hereby requests all interested 
persons to provide data, views, and arguments on the 
new temporary rule, the rule amendments, and the in- 
terpretation adopted herein, and any other matters 
pertaining to Section 11(a) of the Act. Comments 
must be submitted by April 1, 1979 in accordance with 
the instructions set forth near the beginning of this 
release under the caption “ADDRESSES.” 


Vi. STATUTORY BASIS 


The Securities and Exchange Commission, acting 
pursuant to the Securities Exchange Act of 1934, and 
particularly Sections 2, 3, 6, 11, 11A, and 23 thereof 
(15 U.S.C. 78b, 78c, 78f, 78k, 78k-1, and 78w), hereby 
adopts Temporary Rule 11a1-3(T) and an amendment 
to paragraph (b) of Temporary Rule 11a1-1(T), and 
rescinds paragraph (c) of that rule. The adoption and 
rescission shall both take effect on February 1, 1979. 





The Commission has determined that Temporary Rule 
11a1-3(T), and the amendment to Temporary Rule 
11a1-1(T), are consistent with the purposes of Section 
11(a), the protection of investors, and the 
maintenance of fair and orderly markets. 


The Commission finds, in accordance with Section 
4(b)(B) of the Administrative Procedure Act (the 
“APA”),70 that notice and public procedure on the 
adoption of Temporary Rule 11a1-3(T) are impractica- 
ble and contrary to the public interest. Accordingly, 
the Commission finds that good cause exists to adopt 
Temporary Rule 11a1-3(T) without notice and public 
procedure. The trading activity covered by the 
exemption provided by Temporary Rule 11a1-3(T) is 
ongoing and has occurred in the past. Although the 
Commission has raised substantial questions about 
options trading and the operations of options 
exchanges,’' the Commission has not concluded at 
this time that the trading activity covered by the 
temporary rule has caused serious problems or has 
resulted in disruption of the exchange markets. On 
the other hand, the effectiveness of Section 11(a) with 
respect to all exchange members and their associated 
persons on February 1, 1979, without the exemptive 
relief accorded by the adoption of Temporary Rule 
11a1-3(T), could disrupt existing trading patterns in a 
fashion that the Congress appears not to have 
contemplated. The problem raised by the exclusion of 
option-to-option hedging from the exemption provided 
by Section 11(a)(1)(D) was addressed by three 
commentators, who urged the Commission to take 
appropriate action to exempt such exchange trans- 
actions from the prohibition of Section 11(a)(1). 
Adoption of the temporary rule effective February 1, 
1979, the date Section 11(a)(1) becomes generally 
effective, will alleviate certain of the options trading 
problems that implementation of Section 11(a)(1) 
would otherwise cause. For the reasons expressed 
above, the Commission finds good cause to make the 
temporary rule effective less than 30 days after its 
adoption, in accordance with Section 4(c) of the 
APA.?2 In addition, publication is not required 
because the temporary rule grants an exemption. 


The amendment to paragraph (b) of Temporary Rule 
11a1-1(T) is an extension of the exemptive treatment 
accorded to exchange bond trading under Temporary 
Rule 11a1-4(T), which was adopted in April 1978. That 
rule was addressed by only two commentators, both 





705 U.S.C. 553(b)(B). 


71See, e.g., Securities Exchange Act Release No. 
14056 (Oct. 17, 1977), 42 FR 56706 (Oct. 27, 1977). 


725 U.S.C. 553(d). 


of which requested the Commission to adopt an 
amendment similar to the one adopted today. More- 
over, the amendment clarifies the treatment of bond 
trading revenues under the “business mix” test in 
Section 11(a)(1)(G)(i) and Temporary Rule 11a1-1(T) 
and thus permits members in the bond business to 
complete their preparations for the full effectiveness 
of Section 11(a)(1) on February 1, 1979. In view of the 
foregoing discussion, and the February 1, 1979 date 
for full effectiveness of Section 11(a)(1), the Commis- 
sion finds that notice and public procedure in 
accordance with Section 4(b)(B) of the APA are 
impracticable, unnecessary and contrary to the public 
interest. Accordingly, the Commission finds that 
good cause exists to adopt the amendment 
concerning bond trading revenues to paragraph (b) of 
Temporary Rule 11a1-1(T) without notice and public 
procedure. For the same reasons, the Commission 
finds good cause to make that amendment effective 
less than 30 days after its adoption, in accordance 
with Section 4(c) of the APA. In addition, publication 
of nctice before the amendment’s effectiveness is not 
required because that amendment broadens an 
existing exemption. 


The Commission finds that neither Temporary Rule 
11a1-3(T) concerning bona fide hedge transactions in 
certain securities, including options, nor the 
amendment, concerning bond trading revenues, to 
paragraph (b) of Temporary Rule 1iat-1(T), will 
impose any burdens on competition that are not 
necessary or appropriate in furtherance of the 
purposes of the Act. Temporary Rule 11a1-3(T) will 
create an exemption from Section 11(a)(1) that the 
Commission believes is necessary or appropriate to 
prevent possible disruption of options trading and 
diminution of the ability of securities traders to offset 
the risks they assume in effecting other transactions. 
The amendment to Temporary Rule 11a1-1(T) will 
broaden an existing exemption under that rule. In 
addition, it will avoid any disparity in treatment 
between exchange members relying on Temporary 
Rule 11a1-4(T) and members relying on certain other 
statutory exemptions since the amendment permits a 
member to count revenues earned from exhcange 
bond transactions as “eligible income” for purposes 
of the “business mix” test in Section 11(a)(1)(G)(i) 
and Temporary Rule 11a1-1(T). 


The Commission’s rescission of paragraph (c) of 
Temporary Rule 11a1-1(T) deletes a provision which 
refers to transactions effected before January 1, 1979. 
The Commission finds that notice and public 
procedure in accordance with Section 4(b) of the APA 
would be unnecessary, that good cause exists to 
make the rescission amendment effective less than 30 
days after its adoption and that the rescission of 
paragraph (c) will not impose any burdens on 
competition. 
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Part 241 of Chapter Il of Title 17 of the Code of 
Federal Regulations is amended, effective February 1, 
1979, by the inclusion of this release therein. Part 240 
of Chapter Il of Title 17 of the Code of Federal 
Regulations is amended, effective February 1, 1979, 
by amending paragraph (b) and deleting paragraph (c) 
of §240.11a1-1(T), and by adding §240.11a1-3(T), as 
follows: 


§240.11a1-1(T) Transactions yielding priority, parity 
and precedence. 


(b) A member shall be deemed to meet the require- 
ments of section 11(a)(1)(G)(i) of the Act if during its 
preceding fiscal year more than 50 percent of its gross 
revenues was derived from one or more of the sources 
specified in that section. In addition to any revenue 
which independently meets the requirements of section 
11(a)(1)(G)(i), revenue derived from any transaction 
specified in paragraph (A), (B), or (D) of section 
11(a)(1) of the Act or specified in 17 CFR 
240.11a1-4(T) shall be deemed to be revenue derived 
from one or more of the sources specified in section 
11(a)(1)(G)(i). A member may rely on a list of 
members which are stated to meet the requirements 
of section 11(a)(1\(G)(i) if such list is prepared, and 
updated at least annually, by the exchange. In 
preparing any such list, an exchange may rely on a 
report which sets forth a statement of gross revenues 
of a member if covered by a report of independent 
accountants for such member to the effect that such 
report has been prepared in accordance with generally 
accepted accounting principles. 


(c) [Deleted] 


§240.11a1-3(T) Bona fide hedge transactions in certain 
securities. 


A bond fide hedge transaction effected on a national 
securities exchange by a member for its own account 
or an account of an associated person thereof and 
involving a long or short position in a security 
entitling the holder to acquire or sell an equity 
security, and a long or short position in one or more 
other securities entitling the holder to acquire or sell 
such equity security, shall be deemed to be of a kind 
which is consistent with the purposes of section 
11(a)(1) of the Act, the protection of investors, and 
the maintenance of fair and orderly markets. 


(Secs. 2, 3, 6, 11, 11A, and 23, 89 Stat. 97, 104, 110, 
111, 156 (15 U.S.C. 78b, 78c, 78f, 78k, 78k-1, 78w), 
Secs. 2, 3, 11, 23, 48 Stat. 881, 882, 885, 891, 901, as 
amended). 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15534/January 29, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-79-1 


The New York Stock Exchange, Inc. (“NYSE”) submit- 
ted on January 19, 1979, a proposed rule change 
under Rule 19b-4 to conform the NYSE rules to the 
requirements of Section 11(a)(1) of the Securities 
Exchange Act (the “Act’”’), which becomes fully appli- 
cable to all members of all national securities 
exchanges on February 1, 1979.1 The proposal would 
require that members or member organizations 
effecting transactions for their own accounts pursuant 
to Section 11(a)(1)(g) of the Act and Rule 11a1-1(T) 
thereunder, identify the orders in such a manner as to 
allow the executing members to disclose the nature of 
such transactions. Further, the executing member 
must clearly announce to the specialist and the 
trading crowd that he is representing an order to be 
executed pursuant to the above-mentioned provisions. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 29, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views, and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capito! Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-NYSE-79-1. 





lin submitting the instant rule filing, the NYSE 
requests that the Commission order approval thereof 
prior to February 1, 1979, in order to meet the 
effective date. To accomplish this, the NYSE suggests 


that the Commission accelerate approval upon a 
finding of good cause (and publication of the reasons 
for so finding) pursuant to Section 19(b)(2) of the Act. 





Copies of the submission and all subsequent 
amendments, and copies of all written statements 
with respect to the proposed rule change which are 
fiied with the Commission and all written communi- 
cations relating to the proposed rule change between 
the Commission and any person, other than those 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552, will be available 
for inspection and copying at the Commission’s 
Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing and of any 
subsequent amendments will also be available at the 
principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15535/January 29, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NEW YORK STOCK EXCHANGE, INCOR- 
PORATED 


File No. SR-NYSE-79-2 


The New York Stock Exchange, Inc. (“NYSE”) sub- 
mitted on January 19, 1979, a proposed rule change 
under Rule 19b-4 to amend NYSE Rules 108 and 112 
to bring such rules into compliance with the require- 
ments of Section 11(a)(1) of the Act, which becomes 
fully effective as to all members of all national 
securities exchanges on February 1, 1979.1 Specifi- 
cally, the proposal would place the on-floor profes- 
sional trading for his own account on an equal footing 
(with respect to priority, parity and precedence) with 
the off-floor professional trading in reliance upon 
Section 11(a)(1)(G) and Rule 11a1-1(T) [17 CFR 
240.11a1-1(T)] thereunder. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 29, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 





lin submitting the instant rule filing, the NYSE 
requests that the Commission order approval thereof 
prior to February 1, 1979, in order to meet the 
effective date. To accomplish this, the NYSE suggests 
that the Commission accelerate approval upon a 
finding of good cause (and publication of the reasons 
for so finding pursuant to Section 19(b)(2) of the Act. 


rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 21 days 
from the date of publication in the Federal Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-NYSE-79-2. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be 
withheld from the public in accordance with the pro- 
visions of 5 U.S.C. §552, will be available for inspec- 
tion and copying at the Commission’s Public Refer- 
ence Room, 1100 L Street, N.W., Washington, D.C. 
Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15536/January 30, 1979 


An order has been issued granting the application to 
strike the common stock (par value $1) and warrants 
(expiring 1/31/82) of COTT CORPORATION from 
listing and registration on the American Stock 
Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15537/January 30, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 661/January 30, 1979 


File No. 3-5637 
In the Matter of 


E.F. HUTTON AND COMPANY, INC.., ef a/. 
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The Securities and Exchange.Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 (“Exchange Act’) and the 
Investment Advisers Act of 1940 (‘Investment 
Advisers Act”) against: E. F. Hutton and Company, 
Inc., (“Hutton”), a New York City broker dealer; 
Delmar W. Meade (“Meade”) formerly a registered 
representative in Hutton’s Fort Worth, Texas, retail 
sales office; George F. Mulqueen (‘‘Mulqueen”), 
registered representative in Hutton’s Forth Worth 
retail sales office; Alice L. Walton (“Walton”) and 
Donald J. Lococo (“Lococo”), registered representa- 
tives in Hutton’s New Orleans, Louisiana retail sales 
office; M. Lowell Harman (“Harman”), a registered 
representative in Hutton’s 280 Park Avenue, New York, 
retail sales office; Alan A. Rhein (“Rhein”), Hutton’s 
Atlantic regional sales manager and: former branch 
manager at Hutton’s 280 Park Avenue, New York 
office; Lawrence G. Adelman (“Adelman”), registered 
representative and branch manager at Hutton’s 
Beachwood, Ohio retail sales office; Barry Lefkowitz 
(“Lefkowitz”), registered representative at Hutton’s 
Beachwood, Ohio retail sales office; Mathematical 
Investing Systems, Inc. (“Mathematical”), an Invest- 
ment adviser in Shaker Heights, Ohio, and Harvey M. 
Salkin (“Salkin”), president and sole shareholder and 
principal officer of Mathematical; Carrington Clark 
(“Clark”), coordinator of institutional sales at Hutton 
headquarters office and former branch manager of 
Hutton’s Board of Trade Building retail sales office, 
Chicago, Illinois; Curtis Blair Woolfolk (“Woolfolk”), a 
registered representative formerly at Hutton’s Board of 
Trade Building retail sales office, Chicago; Robert J. 
Frugoli (“Frugoli”), Hutton’s Midwest regional sales 
manager and branch manager of Hutton’s Board of 


Trade Building retail sales office; Leon J. Feingold. 


(“Feingold”), registered representative and option 
coordinator at Hutton’s Santa Barbara, California 
retail sales office; and Joseph L. Lowery (“Lowery”), a 
registered representative, James D. Fearnow (‘Fear- 
now”), a registered representative and option coor- 
dinator, and John |. Mundy (“Mundy”), branch 
manager, all at Hutton’s Houston, Texas retail sales 
office. 


The Order for Proceedings alleges that Hutton, 


Meade, and Mulqueen, Walton and Lococo and 
Harman, Adelman, Lefkowitz, Biernat, Woolfolk, 
Feingold, Lowery, and Fearnow (acting in their 
respective capacities) violated and aided and abetted 
violations of the antifraud provisions of the Securities 
Act and the Exchange Act in connection with 
soliciting and transacting listed options business with 
public investors; that Hutton, Rhein, Clark, Frugoli, 
and Mundy failed reasonably to supervise registered 
representatives subject to their supervision with a 
view toward preventing the alleged violations; that 
Mathematical and Salkin violated and aided and 
abetted violations of the antifraud provisions of the 
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Securities Act; that Mathematical violated and Salkin 
and Lefkowitz aided and abetted violations of the 
antifraud provisions of the Investment Advisers Act; 
and that Hutton and Clark failed reasonably to super- 
vise Lefkowitz with a view toward preventing viola- 
tions of the antifraud provisions of the Investment 
Advisers Act. 


The Order for Proceedings alleges that at various 
times during the period July, 1975 through February, 
1978, Meade and Mulqueen, Walton and Lococo and 
Harman, Adelman, Lefkowitz, Mathematical, Salkin, 
Biernat, Woolfolk, Feingold, Lowery, and Fearnow 
(acting in their respective capacities), in inducing 
public customers to trade in listed options and main- 
tain option accounts with them, made false and mis- 
leading statements of material facts and omitted to 
state material facts about the risks inherent in option 
trading strategies, methods employed in purchasing 
and selling listed options for such customers’ 
accounts, the potential profits and rates of return 
realizable from listed option trading strategies, and 
the suitability of their trading strategies for their 
customers’ financial situations, investment sophisti- 
cation and investment objectives. 


The Order further alleges that Hutton, Meade, 
Mulqueen, Walton, Lococo, Harman, and Adelman 
caused certain of their respective customers, who 
could not afford the risk and did not sufficiently 
understand the risk, margin requirements, mechanics 
and other fundamental aspects of listed option trading 
strategies, to open listed option trading accounts and 
purchased and sold or induced such customers to 
purchase and sell listed options notwithstanding that 
such transactions were not suited to the financial 
situations, investment sophistication and investment 
objectives of certain of these customers. As a result 
of such transactions, investors incurred substantial 
financial harm. At least thirteen (13) customers of 
Meade and Mulqueen suffered aggregate losses of 
approximately $118,000 during the period September, 
1975 through September, 1977. Twenty (20) customers 
of Walton and/or Lococo suffered aggregate losses 
amounting to approximately $197,000 during the 
period from January, 1977 to in or about November, 
1977. Aggregate losses of approximately $292,000 
were incurred by at least thirty-seven (37) customers 
of Harman during the period October, 1976 through 
November, 1977. In addition, at least thirteen (13) 
customers of Adeiman’s invested an aggregate of 
approximately $632,000 and had aggregate losses of 
over $300,000 during the period September, 1976 
through February, 1978. 


The Order also alleges that Hutton, Meade, Mulqueen, 
Walton and Lococo, Harman and Adelman effected 
and/or allowed to be effected purchase and sale 
transactions in accounts of certain customers, in 





listed options and related securities, which were 
excessive in size, frequency, and resultant commis- 
sions in view of the financial resources, investment 
sophistication, and investment objectives of the 
customers involved. 


As a result of such activities: 


1. Meade’s and Mulqueen’s customers, whose 
accounts were handled for an average of twelve 
months, incurred commissions amounting to 
approximately $99,000, which amounted to 25% of the 
monies invested; 


2. Walton’s and/or Lococo’s customers, whose 
accounts were handled for an average of ten months, 
incurred commissions of approximately $129,000, 
which amounted to at least 10% of the monies 
invested; 


3. Harman’s customers, during the period October, 
1976 through November, 1977, incurred commissions 
amounting to approximately $197,000, which amount- 
ed to at least 24% of the monies invested; and 


4. Adelman’s customers, during the period Septem- 
ber, 1976 through February, 1978, incurred commis- 
sions amounting to approximately $123,000. 


The Order further alleges that such excessive and 
unsuitable option trading was effected in accounts of 
certain customers, who, having been caused to 
believe they would be dealt with fairly, vested discre- 
tionary authority in Meade, Walton and Harman. It is 
also alleged in the Order that Harman engaged in 
unauthorized trading in certain customer accounts 
and failed to follow trading and other instructions 
from customers. 


The Order alleges that Meade and/or Mulqueen 
misrepresented to prospective and existing customers 
the results of a “pilot program” in options to induce 
such persons to engage or continue to engage in 
Meade’s managed options program. The Order further 
alleges that Meade and/or Mulqueen misrepresented 
to existing clients, verbally and in prepared written 
statements, profits or losses actually incurred and the 
actual equity, options and/or positions of such 
customers’ accounts. The Order also alleges that 
Walton and Lococo misrepresented the option per- 
formance results of certain customer accounts to 
induce existing or prospective customers to engage 
and/or continue to engage in option trading. 


Hutton, Walton, Lococo, Mulqueen, Rhein, Lefkowitz, 
Mathematical, Salkin, Clark, Biernat, Woolfolk, 
Frugoli, Feingold, Lowery, Fearnow and Mundy have 
submitted Offers of Settlement which have been 
accepted by the Commission. (See Exchange Act 


Release No. 15538 entitled “Findings and Order 
Imposing Remedial Sanctions”.) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15538/January 30, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 662/January 30, 1979 


Administrative Proceedings File No. 3-5637 
In the Matter of 

E. F. HUTTON & COMPANY, INC. 

(File Nos. 8-09202 and 801-03005) 


GEORGE F. MULQUEEN 
ALICE L. WALTON 
DONALD J. LOCOCO 


ALAN A. RHEIN 


BARRY LEFKOWITZ 
MATHEMATICAL INVESTING SYSTEMS, INC. 


(File No. 801-12496) 


HARVEY M. SALKIN 
CARRINGTON CLARK 
ROBERT BIERNAT 

CURTIS BLAIR WOOLFOLK 
ROBERT J. FRUGOLI 
LEON J. FEINGOLD 
JOSEPH L. LOWERY 
JAMES D. FEARNOW 
JOHN |. MUNDY 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings ordered today pursuant to the 
Securities Exchange Act of 1934 (Exchange Act) and 
the Investment Advisers Act of 1940 (Investment 
Advisers Act), Respondents E. F. Hutton & Company, 
Inc. (Hutton), Alice L. Walton (Walton), Donald J. 
Lococo (Lococo), George F. Mulqueen (Mulqueen), 
Alan A. Rhein (Rhein), Barry Lefkowitz (Lefkowitz), 
Mathematical Investing Systems Inc. (Mathematical), 
Harvey M. Salkin (Salkin), Carrington Clark (Clark), 
Robert Biernat (Biernat), Curtis Blair Woolfolk 
(Woolfolk), Robert J. Frugoli (Frugoli), Leon J. 
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Feingold (Feingold), Joseph L. Lowery (Lowery), 
James D. Fearnow (Fearnow) and John |. Mundy 
(Mundy) have submitted offers of settlement which 
the Commission has determined to accept.' Solely for 
the purpose of settling these proceedings and without 
admitting or denying the allegations contained in the 
Order for Proceedings, the above Respondents 
consent to the findings of violations and sanctions 
contained in this Order.2 


Additionally, Hutton in its Offer of Settlement, states 
that it has made or offered monetary adjustments in 
the accounts of certain customers of Mulqueen, 
Walton, Lococo, and two other account executives 
relating to options trading in their accounts including 
transactions in securities which related directly or 
indirectly to options strategies. Hutton, pursuant to 
its Offer of Settlement, has also agreed to expand its 
current option training programs for the purpose of 
further increasing its employees’ knowledge of the 
options markets and stressing their responsibilities 
with respect to concepts and application of customer 
suitability and risk disclosure. Hutton’s Offer of 
Settlement represents that Hutton has adopted or will 
adopt new and expanded procedures and documen- 
tation relating to the opening and monitoring of 
customer option accounts. 


Hutton, in its Offer of Settlement, also states that it 
has organized an Option Committee consisting of 
senior management personnel from the Options, 
Operations and Compliance Departments. Such 
Committee will have responsibility for assuring that 
the procedures described above are properly 
implemented. The Committee will also, when 
warranted, implement other remedial programs or 
actions in connection with Hutton’s option business. 
In addition, while the staff has not found any inade- 
quacies in Hutton’s handling of customer options 
complaints, the Committee will, in the implementa- 
tion of its functions, monitor and review such activity. 
Hutton further undertakes to file periodic reports with 
the Commission, within twelve (12) months from the 
effective date of this Order to evidence its compliance 
with the above undertakings. 


On the basis of the Order for Proceedings and the 
Offers of Settlement, the Commission finds: 


1. Hutton wilfully violated and wilfully aided and 





1The Order instituting proceedings was issued simul- 
taneously with the Commission’s acceptance of their 
Offers of Settlement. 


2The findings herein are not binding on any other 
respondents named in these proceedings. 
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abetted violations of Section 17(a) of the Securities 
Act of 1933 (Securities Act) and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder in connec- 
tion with listed option transactions in customer 
accounts as alleged in the Order for Proceedings; 


2. Walton, Lococo, Mulqueen, Lefkowitz, Biernat, 
Woolfolk, Feingold, Lowery, and Fearnow (acting in 
their respective capacities) wilfully violated and/or 
wilfully aided and abetted violations of Section 17(a) 
of the Securities Act and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder as alleged in 
the Order for Proceedings; 


3. Hutton, Rhein, Clark, Frugoli and Mundy failed 
reasonably to supervise persons subject to their 
supervision with a view toward preventing the viola- 
tions as alleged in the Order for Proceedings; 


4. Mathematical and Salkin wilfully violated and 
aided and abetted violations of Section 17(a) of the 
Securities Act as alleged in the Order for Proceedings; 
and 


5. Mathematical wilfully violated and Salkin and 
Lefkowitz wilfully aided and abetted violations of 
Sections 206(1) and 206(4) of the Investment Advisers 
Act and Rules 206(4)-1(a)(3) and 206(4)-1(a)(5) there- 
under. 


In view of the foregoing matters, it is in the public 
interest to impose the sanctions specified in the 
offers of settlement. The sanctions specified in this 
Order shall be effective on the second Monday 
following the date of this Order. 


Accordingly, IT 1S ORDERED, that: 

1. Hutton be and hereby is censured, and all trading 
in securities options in Hutton’s Fort Worth, New 
Orleans, and New York-Park Avenue offices are 
suspended for a period of twenty (20) business days, 
for any accounts for which for which an option 
Suitability form has not been submitted to Hutton 
prior to the entry of this Order.1 


2. Walton is suspended from association with any 
broker or dealer, investment company or investment 
adviser or affiliate thereof for a period of six (6) 
months from the effective date of this Order; 


3. Lococo is suspended from association with any 
brokeror dealer, investment company or investment 
adviser or affiliate thereof for a period of two (2) 
months from the effective date of this Order; 





1puring the suspension period, an existing customer 
of Hutton’s may enter an unsolicited order to write an 
option against an existing long position. 





4. Mulqueen is suspended from association with any 
broker or dealer, investment company or investment 
adviser or affiliate thereof for a period of three (3) 
months from the effective date of this Order. 


5. Rhein is censured; will not serve in any branch 
manager capacity in association with any broker or 
dealer, investment company or investment adviser or 
affiliate thereof for a period of two (2) months from 
the effective date of this Order; and is required to be 
re-examined and re-certified as a Registered Options 
Principal by appropriate regulatory authorities prior to 
serving in any such branch manager capacity; 


6. Lefkowitz, Biernat, and Woolfolk are suspended 
trom association with any broker or dealer, investment 
company or investment adviser or affiliate thereof for 
a period of ten (10) business days from the effective 
date of this Order; 


7. Mathematical and Salkin are censured and are 
prohibited from soliciting or acquiring any additional 
advisory clients for a period of two (2) months from 
the effective date of this Order; 


8. Clark is censured; will not serve in any branch 
manager capacity in association with any broker or 
dealer, investment company or investment adviser or 
affiliate thereof for a period of thirty (30) caiendar 
days from the effective date of this Order; and is 
required to be re-examined and re-certified as a 
Registered Options Principal by appropriate regulatory 
authorities prior to serving in any such branch 
manager capacity; and 


9. Frugoli, Feingold, Lowery, Fearnow, and Mundy 
are censured. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15539/January 30, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 663/January 30, 1979 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 84/January 30, 1979 


The Securities and Exchange Commission has ordered 
public administrative proceedings pursuant to 
Sections 15(b) and 19(h) of the Securities Exchange 
Act of 1934, Section 203 of the Investment Advisers 
Act of 1940, and Section 14(b) of the Securities 
Investor Protection Act of 1970, as amended, against 
Terrence C. Madden (“Madden”) of Murray Hill, New 
Jersey. Madden is a former president and director of 
The IES Management Group, Inc. (“IES”), a registered 
broker-dealer and investment adviser located in 
Irvington, New Jersey, which is currently being 
liquidated by a SIPC trustee. 


The proceedings are based upon allegations of the 
Commission’s staff that Madden: (1) willfully violated 
and willfully aided and abetted violations of the 
registration and anti-fraud provisions of the federal 
securities laws; and (2) willfully aided and abetted 
violations of the customer protection, net capital, 
financial responsibility and books and records pro- 
visions of the Securities Exchange Act of 1934, in 
connection with the offer and sale of interests in 
approximately 88 limited partnerships syndicated by 
iES. 


A hearing will be scheduled by further order to take 
evidence on the staff’s allegations and to afford the 
respondent an opportunity to offer any defenses 
thereto, for the purpose of determining whether the 
allegations are true, and if so, whether any action of a 
remedial nature should be ordered by the Commis- 
sion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15540/January 30, 1979 


Administrative Proceeding File No. 3-5333 
In the Matter of 
RONALD H. RICHTER 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the Securi- 
ties Exchange Act of 1934 (‘Exchange Act”),! 
Respondent Ronald H. Richter (“Richter”), formerly 





lin the Matter of I* Securities, Inc., et al., Admin. 
Proc. File No. 3-5333, instituted on October 20, 1977. 
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the president of a registered broker-dealer, has sub- 
mitted an offer of settlement without admitting or 
denying the allegations contained in the order for pro- 
ceedings, which the Commission has determined to 
accept. 


On the basis of the Order for Proceedings and the 
offer of settlement, it is found2 that: 


A. On or about May 25, 1977 an Order of 
Permanent Injunction was entered against 
Richter, upon his consent, in the United 
States District Court for the Southern 
District of Texas enjoining him from further 
violations of Sections 5(a), 5(c), and 17(a) 
of the Securities Act of 1933, and Section 
10(b) of the Exchange Act and Rule 10b-5 
thereunder, as alleged in the Order for Pro- 
ceedings; and 


B. Richter willfully aided and abetted vio- 
lations of Sections 15(c) and 17(a) of the 
Exchange Act and Rules 15c3-1, 17a-3, 
17a-10, and 17a-11 thereunder, as alleged 
in the Order for Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanction specified in the offer of settle- 
ment. 


Accordingly, IT IS ORDERED that, effective as of the 
date of this order, Ronald H. Richter be, and he 
hereby is, barred from being associated with any 
broker or dealer. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15541/January 30, 1979 


SEE 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 644/January 30, 1979 








2The findings herein are not binding on any other 
respondent named in these proceedings. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15542/January 30, 1979 


NOTICE OF FILING OF AMENDED PROPOSED RULE 
CHANGE BY THE MUNICIPAL SECURITIES RULE- 
MAKING BOARD 


File No. SR-MSRB-78-11 


The Municipal Securities Rulemaking Board submitted 
on January 4, 1979, an amended proposed rule change 
under Rule 19b-4 to require the use of a specific form 
for furnishing the information required by MSRB rule 
A-13 and to require two additional items of informa- 
tion, the date of sale or commitment for each issue 
for which an assessment fee is paid and the amount 
of fee paid by the municipal securities professional. 
The most recent amendment modifies the earlier pro- 
posal by the MSRB to amend MSRB rule A-13 by 
deleting all but one of the additional items of informa- 
tion which would have been required by that pro- 
posal. In addition, the MSRB no longer intends to 
have the information processed and made available to 
the public. The MSRB has indicated, however, that, 
with the exception of information including under- 
writing participations, the information required by the 
amended proposed rule change will be made available 
to the public on a regular basis. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 5, 
1979. In order to assist the Commission to determine 
whether to approve the amended proposed rule 
change or to institute proceedings to determine 
whether the amended proposed rule change should be 
disapproved, interested persons are invited to submit 
written data, views, and arguments concerning the 
submission within 21 days from the date of publica- 
tion in the Federal Register. Persons desiring to make 
written comments should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Comission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-MSRB-78-11. 


Copies of the submission and all subsequent amend- 
ments, and copies of all written statements with 
respect to the amended proposed rule change which 
are filed with the Commission and all written 
communications relating to the amended proposed 
ruled change between the Commission and any 
person, other than those which may be withheld from 
the public in accordance with the provisions of 
Section 552 of title 5, United States Code, will be 
available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be available at 





the principal office of the above-mentioned self- 
regulatory organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15543/January 30, 1979 


File No. SR-NYSE-78-69 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


The New York Stock Exchange, Inc. (“NYSE”) sub- 
mitted on December 26, 1978, a proposed rule change 
under Rule 19b-4 to impose sanctions of suspension 
or loss of approved status against employees of NYSE 
member firms and against NYSE approved persons 
who fail to pay NYSE fines within 45 days after they 
become payable. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 5, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 


Reference should be made to File No. SR-NYSE-78-69. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. § 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15544/January 30, 1979 


File No. SR-CSE-78-4 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CINCINNATI STOCK EXCHANGE 


The Cincinnati Stock Exchange (“CSE”) submitted on 
December 12, 1978, a proposed rule change under 
Rule 19b-4 to revise virtually all the rules of the CSE 
including all the existing articles of incorporation, 
rules, regulations, and by-laws, with the sole 
exception of Rule 9D3 (Temporary) which governs the 
CSE’s multiple dealer trading system. The CSE’s pro- 
posed new rules will consist of three parts: amended 
articles of incorporation, by-laws, and rules. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 
15, 1979. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-CSE-78-4. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. § 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 
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For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15545/February 1, 1979 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-79-1 and SR-NYSE-79-2) 
ORDER APPROVING PROPOSED RULES CHANGES 


On January 19, 1979, the New York Stock Exchange, 
Inc. (“NYSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of the proposed rules changes 
which modify existing NYSE Rules 410 (Records of 
Orders), 108 (Limitations of Members’ Bids and 
Offers), and 112 (Restrictions on Registered Traders), 
and add new Rule 90 (Dealings by Members on the 
Exchange). The principal purpose of these amend- 
ments is to conform the NYSE Rules to the require- 
ments of Section 11(a)(1) of the Act and the rules 
promulgated thereunder which become fully appli- 
cable to all members of national securities exchanges 
on February 1, 1979. 


Notice of the proposed rules changes together with 
the terms of substance of the proposed rules changes 
was given by publication of Commission Releases 
(Securities Exchange Act Release Nos. 15534 and 
15535 (January 29, 1979)) and by publication in the 
Federal Register (44 F.R. 6239 and 44 F.R. 6240 


(January 31, 1979)). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and 
(with the exception of those statements of communi- 
cations which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. § 552) 
were made available to the public at the Commission’s 
Public Reference Room. 
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Description of Proposed Rules Changes 


SR-NYSE-77-1 contains an amendment to NYSE Rule 
410 which would require members (and member 
organizations) who transmit or carry orders to the 
floor to be executed in reliance upon the exemption to 
Section 11(a)(1) set forth in paragraph (G) thereunder 
(the so-called “business mix” exemption), to place an 
identifying notation on every such order. In addition, 
proposed new NYSE Rule 90 would provide, among 
other things, that (i) no bid or offer made by a 
member on an order for the account of such member, 
or any other member or member organization subject 
to Section 11(a)(1)(G) of the Act and Rule 11a1-1(T) 
[17 CFR 240.11a1-1(T)] thereunder shall be entitled to 
priority over, parity with, or precedence based on size 
over, any order which is for the account of a person 
who is not a member, member organization or an 
associated person thereof and that (ii) immediately 
before executing an order pursuant to Section 
11(a)(1)(G) of the Act and Rule 11a1-1(T) thereunder, a 
member (other than the specialist in such security) 
shall clearly announce or otherwise indicate to the 
specialist and to other members then present in the 
trading crowd in such security that he is representing 
an order to be executed pursuant to Section 
11(a)(1)(G) of the Act and Rule 11a1-1(T). 


SR-NYSE-79-2 sets forth modifications to NYSE Rules 
108 and 112. As amended, NYSE Rule 108 would allow 
a bid or offer made by a member or made on an order 
for stock originated by a member while on the NYSE 
floor to establish or increase a position in such stock 
for an account in which such member has an interest 
to maintain parity with (or precedence based on size 
over) a bid or offer made on an order originated off the 
NYSE floor and being executed pursuant to Section 
11(a)(1)(G) of the Act and Rule 11a1-1(T) thereunder. 
Absent this amendment of NYSE Rule 108, the NYSE 
would have to require members to identify separately 
on and off-floor orders to be executed pursuant to the 
business-mix exemption to insure that the yielding of 
parity and precedence based on size among such 
orders would occur in accordance with the provisions 
of existing NYSE Rule 108. Neither Section 11(a)(1)(G) 
nor Rule 11a1-1(T) impose yielding requirements . 
between the on and off-orders of members executed 
pursuant to these provisions. 


The proposals also would amend paragraph (c) of 
NYSE Rule 112 (governing registered traders) to 
provide that no registered trader shall, for an account 
in which he has an interest, while on the NYSE floor, 
retain priority over, parity with or precedence based 
on size over an off-floor order when establishing, 
increasing or liquidating a position except if the off- 
floor order is to be executed pursuant to Section 
11(a)(1)(G) of the Act and Rule 11a1-1(T) thereunder. 
Amendments to the interpretive material pertaining to 





NYSE Rule 112 clarify that limitations governing a 
registered trader’s execution of on-floor orders for an 
account in which any such member has an interest 
continue in effect even though such orders may be 
given to commission brokers or specialists for 
execution. Finally, the interpretive material to NYSE 
Rule 112 is amended to allow a specialist, if bidding 
for his own account, to establish or increase a 
position, to have parity with or precedence based on 
size over an off-floor order to be executed pursuant to 
Section 11(a)(1)(G) of the Act and Rule 11a1-1(T) 
thereunder. 


Commission Findings 


The Commission finds that the proposed rules 
changes are consistent with the requirements of the 
Act and the rules and regulations thereunder appli- 
cable to registered national securities exchanges and 
in particular, the requirements of Sections 6, 11(a) 
and the rules and regulations thereunder. 


Section 19(b)(2) of the Act permits the Commission to 
approve a proposed rule change submitted by a self- 
regulatory organization prior to the thirtieth day after 
the date of publication of notice filing thereof if the 
Commission finds good cause for doing so and 
publishes its reasons for so finding. 


The principal purpose of the instant rule proposals is 
to conform the NYSE rules to the requirements of 
Section 11(a)(1) of the Act, and the Commission’s 
rules adopted thereunder and to assure that the NYSE 
has the capacity to enforce compliance with these 
provisions. Accordingly, since Section 11(a)(1) is to 
be fully effective on February 1, 1979, the 
Commission finds good cause for approving the pro- 
posed rules changes prior to the thirtieth day after the 
date of publication of the notices of their filing. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rules changes, be, and they hereby are, 
approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








1This finding constitutes approval only of the specific 
additions and deletions made in the cited rules in File 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20899/January 26, 1979 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 


(70-6098) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
SHORT-TERM NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Jersey Central Power 
& Light Company (“JCP&L”), an electric utility sub- 
sidiary company of General Public Utilities Corpora- 
tion (“GPU”), a registered holding company, has filed 
an application with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (“Act”), 
designating Section 6(b) of the Act as applicable to 
the proposed transaction. All interested persons are 
referred to the application, which is summarized 
below, for a complete statement of the proposed 
transaction. 


By order dated December 29, 1977 (HCAR No. 20345), 
the Commission authorized JCP&L, for the period 
ending December 31, 1978, to issue or renew, from 
time to time, its short-term notes to various com- 
mercial banks, provided that the aggregate principal 
amount of such notes outstanding at any one time 
would not exceed $127,000,000, or the amount per- 
mitted by JCP&L’s charter. 


JCP&L now requests that, for the period commencing 
on the date of an order granting this application and 
ending December 31, 1979, it be permitted, from time 
to time, to issue or renew notes, of a maturity of nine 
months or less evidencing short-term bank borrow- 
ings up to the lesser of (a) $105,000,000 principal 
amount outstanding at any one time or (b) the amount 
permitted by JCP&L’s charter. 





Nos. SR-NYSE-79-1 and 79-2 and thus should not be 
construed as a statement by the Commission that any 
such rule, as amended, has necessarily been brought 
into full compliance with the Act if that rule is subject 
to the Commission’s review pursuant to Section 31(b) 
of the Securities Acts Amendments of 1975 (Pub. L. 
94-29 (June 4, 1975)). See Securities Exchange Act 
Release No. 13027 (December 1, 1976). 
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The short-term notes will bear interest at the lending 
bank’s prime interest rate for commercial borrowing at 
the date of issue of the notes, will mature not more 
than nine months from the date of issue, will be pre- 
payable at any time without premium and will not be 
issued as a part of a public offering. 


Although no commitments or agreements for the 
proposed borrowings have been made, JCP&L expects 
that, to the extent its cash needs require, borrowings 
will be effected from time to time from among 32 
designated banks. It is proposed that the maximum 
short-term credit made available by the banks will 
total $178,800,000, which exceeds by $73,800,000 the 
maximum amount for which authority is being 
requested. It is stated that the purpose of this excess 
amount of available credit is to provide flexibility with 
one or more particular banks (but without exceeding 
such authorized total amount for all banks) since 
some banks have indicated from time to time that its 
is not always convenient for them to renew out- 
standing notes at the time JCP&L requests them to do 
so. 


It is anticipated that the banks, from which borrow- 
ings will be made, will require compensating balances 
at levels generally approximately 10% of the line of 
credit or 20% of the amounts actually borrowed, 
whichever is higher. Assuming compensating 
balances will equal 20% of the aggregate amounts 


borrowed and a prime rate of 11 3/4%, the effective 
cost of borrowing would be 14.69%. 


JCP&L proposes to use the proceeds of the short-term 
loans for its short-term working capital requirements, 
including repayment of other short-term borrowings, 
and for construction expenditures. JCP&L states that 
it now has short-term notes outstanding in an aggre- 
gate principal amount of $50,000,000. The cost of 
JCP&L’s 1979 construction program is approximately 
$295 000,000. 


The fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 20, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
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the applicant at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. At 
any time after said date, the application, as filed or as 
it may be amended, may be granted as provided in 
Rule 23 of General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Reiease No. 20900/January 29, 1979 


In the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blytheville, Arkansas 72315 


(70-6255) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SHORT-TERM BANK NOTES 


NOTICE IS HEREBY GIVEN that Arkansas-Missouri 
Power Company (“Arkansas-Missouri”), a wholly- 
owned subsidiary of Middle South Utilities, Inc., a 
registered holding company, has filed a declaration 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6(a) and 7 thereof as applicable to the 
following proposed transactions. All interested 
persons are referred to the declaration, which is 
summarized below, for a complete statement of the 
proposed transactions. 


Arkansas-Missouri proposes to issue and sell short- 
term, unsecured notes to the First National Bank in 
Little Rock, Arkansas, for the account of a group of 
participating banks, for a period of one year com- 
mencing on the effective date of the order herein, in 
an aggregate principal amount not to exceed 





$5,500,000 at any one time outstanding. These bor- 
rowings will be in addition to other bank borrowings 
by the company from Worthen Bank & Trust 
Company, Little Rock, Arkansas, which also may not 
exceed $5,500,000 at any one time outstanding (File 
No. 70-5838). 


The proposed notes will be issued and sold to the 
First National Bank in Little Rock for the account of 
the participating banks, and will be payable not more 
than 270 days from the date of issuance. The notes 
may be renewed from time to time but will mature not 
later than one year from the effective date. It is stated 
that said notes will bear interest, payable quarterly 
and at maturity, on the unpaid principal amount 
thereof at a rate per annum equal to the commercial 
loan rate of Chemical Banks, New York, New York, 
from time to time in effect on borrowings having a 
90-day maturity by responsible and substantial cor- 
porate borrowers; provided, however, that such rate 
will not exceed the maximum rate of interest 
chargeable to corporate borrowers under applicable 
laws. On the basis of Chemical Bank’s commercial 
loan rate of 11-3/4% per annum in effect on January 
23, 1979, but giving effect to the current interest rate 
limitation of 10-1/2% per annum chargeable by the 
bank on Arkansas-Missouri’s proposed borrowings 
(which the company understands is 1% in excess of 
the Federal discount rate), Arkansas-Missouri’s cost 


of money in respect of the proposed borrowings 
would be 10-1/2% per annum. The notes will, at the 
option of the company, be prepayable in whole or in 


part, at any time without premium or penalty. 
Arkansas-Missouri will not be required to maintain 
any compensating balances with, or pay any commit- 
ment fee to any of the participating banks in connec- 
tion with the proposed borrowings. The names of the 
participating banks and the maximum amount of their 
respective participations in the borrowings to be made 
by Arkansas-Missouri are to be supplied by amend- 
ment. 


It is stated that the net proceeds to be received from 
the issuance and sale of the proposed notes will be 
applied by Arkansas-Missouri in part to the payment 
at maturity of $3,190,000 in principal amount of its 
First Mortgage Bonds, 3-1/2% Series D due March 1, 
1979, and in part to its construction program. The 
company currently intends to repay the $5,500,000 of 
borrowings proposed herein from the proceeds of 
permanent financing or with funds that might other- 
wise become available. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated not to 
exceed $4,000. It is stated that no state commission 
and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 20, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarant at the above-state address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as filed or 
as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20901/January 29, 1979 


in the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blytheville, Arkansas 72315 


(70-5838) 


NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING ISSUANCE AND SALE OF SHORT-TERM 
BANK NOTES 


NOTICE IS HEREBY GIVEN that Arkansas-Missouri 
Power Company (“Arkansas-Missouri”), a wholly- 
owned subsidiary of Middle South Utilities, Inc., a 
registered holding company, has filed with this Com- 
mission a third post-effective amendment to the 
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declaration in this proceeding pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company Act 
of 1935 (“Act”) regarding the following proposed 
transactions. All interested persons are referred to the 
amended declaration, which is summarized below, for 
a complete statement of the proposed transactions. 


By orders in this proceeding dated May 4, 1976, April 
19, 1977, and April 12, 1978 (HCAR Nos. 19511, 
19993, and 20501), Arkansas-Missouri was authorized 
to issue and sell, from time to time until April 12, 
1979, up to $5,500,000 of unsecured, short-term 
promissory notes to Worthen Bank & Trust Company, 
Little Rock, Arkansas, for the account of a group of 
participating banks. As of January 11, 1979, 
$3,000,000 of such notes were outstanding. 


It is now proposed that Arkansas-Missouri issue and 
sell to Worthen Bank & Trust Company, for the 
account of a group of participating banks, from time 
to time during the period commencing on the effective 
date of the supplemental order herein and continuing 
for one year thereafter, up to $5,500,000 of unsecured, 
short-term promissory notes. The notes will be 
payable in not more than 270 days from the date of 
issuance and may be renewed from time to time, but 
will mature not later than one year from said effective 
date. As the notes mature, they will be renewed or 
repaid out of funds then available to the company. 
The notes will, at the option of the company, be pre- 
payable in whole or in part, at any time without 
premium or penalty. The names of the participating 
banks and the estimated maximum amounts of their 
respective participations in the new borrowings to be 
made by Arkansas-Missouri are to be supplied by 
amendment. 


It is stated that the notes will bear interest, payable 
quarterly and at maturity, on the unpaid principal 
amount thereof at the prime commercial loan rate of 
Chemical Bank, New York, New York, in effect from 
time to time on borrowings having a 90-day maturity 
by responsible and substantial corporate borrowers; 
provided, however, that such rate will not exceed the 
maximum rate of interest chargeable to corporate 
borrowers under applicable laws. On the basis of 
Chemical Bank’s prime commercial loan rate of 
11-3/4% per annum in effect on January 23, 1979, but 
giving effect to the current interest rate limitation of 
10-1/2% per annum chargeable by the bank on 
Arkansas-Missouri’s proposed borrowings (which the 
company understands is 1% in excess of the Federal 
discount rate), Arkansas-Missouri’s cost of money in 
respect of the proposed borrowings would be 
10-1/2% per annum. Arkansas-Missouri will not be 
required to maintain any compensating balances with, 
or pay any commitment fee to, any of the partici- 
pating banks in connection with the proposed bor- 
rowings. 
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Arkansas-Missouri will apply the net proceeds 
received from the new borrowings to the payment at 
maturity of the then outstanding bank borrowings 
referred to above (estimated at that time to aggregate 
$4,000,000), and the balance of said proceeds to the 
company’s construction program. It is stated that the 
proposed new borrowings will be in addition to other 
bank borrowings by the company from the First 
National Bank in Little Rock, Arkansas, which will 
total not in excess of $5,500,000 at any one time out- 
standing (File No. 70-6255). 


It is represented that no special or separable expenses 
are anticipated in connection with the proposed notes 
and that not state commission and no federal com- 
mission, other than this Commission, has jurisdiction 
over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 20, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
post-effective amendment which he desires to contro- 
vert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served personally or 
by mail upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
declaration, as amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20902/January 29, 1979 


In the Matter of 





GEORGIA POWER COMPANY 
270 Peachtree Street, N.W. 
Atlanta, Georgia 30303 


(70-6256) 


NOTICE OF PROPOSED SALE OF ASSETS AND/OR 
LAND OF NINE SUBSTATIONS 


NOTICE IS HEREBY GIVEN that Georgia Power 
Company (“Georgia”), an electric utility subsidiary 
company of The Southern Company, a registered 
holding company, has filed a declaration and an 
amendment thereto with this Commission designating 
Section 12(d) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 44 promulgated there- 
under as applicable to the proposed transaction. All 
interested persons are referred to the amended 
declaration which is summarized below, for a com- 
plete statement of the proposed transaction. 


Georgia proposes, pursuant to a certain letter 
agreement with North Georgia Electric Membership 
Corporation (““NGEMC’”’), an electric membership 
corporation organized, existing and operating under 
the laws of the state of Georgia, to sell to NGEMC 
eight substations (“Substations”) including the land 
upon which such Substations are located, and certain 
assets located at a ninth substation, for an aggregaie 
sales price of approximately $2,394,000. Such sales 
price represents Georgia’s original book cost of the 
assets, including land, being transferred. Georgia’s 
depreciated cost for such assets, including land, as of 
December 31, 1978, was $1,827,461.86. Georgia will 
obtain a release of such Substations, land and other 
assets from the lien of its First Mortgage Indenture. 


Under the General Warranty Deed (“Deed”) and Bill of 
Sale for eight of the Substations, Georgia will convey 
the Substations and the land on which they are 
situated, except assets which comprise or are 
reasonably necessary to the use or enjoyment of 
Georgia’s high voltage electric transmission lines, 
certain telecommunication facilities and revenue 
metering equipment. The Deeds will also reserve to 
Georgia a perpetual easement in and over all of the 
property to be conveyed thereby for the purposes of 
installing, using and maintaining electric trans- 
mission or distribution lines, ground fields, ground 
wire protective systems and telecommunication 
systems. 


NGEMC purchases its electricity requirements from 
the Tennessee Valley Authority (“TVA”) and such 
electricity is transmitted through certain of Georgia’s 
transmission facilities to the Substations, which, 
except for one substation, are used exclusively for 
distribution of electricity to NGEMC’s customers. 
Georgia had previously operated, maintained and 


rented the Substations to TVA pursuant to an inter- 
change agreement between Georgia and TVA which 
expired November 1, 1978. It is stated that in connec- 
tion with negotiations for a new interchange agree- 
ment with TVA, it was determined that ownership of 
the Substations by NGEMC would result in more 
efficient and economical operations among NGEMC, 
Georgia and TVA. Georgia will continue to have 
certain transmission, distribution and telecommuni- 
cation facilities located on, or which pass through or 
over, the Substation property, which are necessary to 
service Georgia’s customers in northern Georgia. 


A statement of the fees, commissions and expenses 
to be paid or incurred, directly or indirectly, in 
connection with the proposed transaction will be filed 
by amendment. It is stated that no state commission, 
and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 21, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarant at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. At 
any time after said date, the declaration, as amended 
or as it may be further amended, may be permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rule 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notice or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20903/January 30, 1979 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 


(70-5390) 


SUPPLEMENTAL ORDER AUTHORIZING INCREASE 
IN SHORT-TERM BORROWING 


Ohio Edison Company (“Ohio Edison”), an electric 
utility and a registered holding company, and its 
electric utility subsidiary Pennsylvania Power 
Company (‘Penn Power”) have filed with this Com- 
mission a post-effective amendment to their applica- 
tion-declaration previously filed and amended in this 
matter pursuant to Sections 6, 7 and 12(b) of the 
Public Utility Holding Company Act of 1935 (“Act”) 
concerning the following proposed transaction. 


By order dated June 30, 1978 (HCAR No. 20609), Ohio 
Edison and Penn Power were authorized to make 
short-term borrowings and/or guarantees of short- 
term borrowings of Quarto Mining Company (or of the 
owner-trustee under lease arrangements with said 
mining company), a non-affiliated coal supplier, of up 
to $137,000,000 and $20,000,000, respectively, 
through June 30, 1979. Jurisdiction was reserved in 
said order with respect to possible increased 
amounts, pending a showing of need by them, up to 
maximum amounts of $218,500,000 and $40,700,000, 
respectively, which amounts were those _ initially 
sought by applicants-declarants. 


By post-effective amendment it is stated that the 
aggregate amount of short-term borrowings and 
guarantees by Ohio Edison will be approximately 
$165,000,000 during the first week in February 1979, 
such increase largely attributable to the postpone- 
ment of a contemplated sale by Ohio Edison of its 
common stock from December 1978 to the latter part 
of February 1979. Ohio Edison requests that its 
authorization for short-term borrowings and guaran- 
tees be increased to $165,000,000 through June 30, 
1979, with said authorization to revert to $137,000,000 
upon the completion of Ohio Edison’s next issuance 
and sale of common stock, which sale is the subject 
of a separate application before this Commission (File 
No. 70-6252). 


There are no additional fees or expenses to be 
incurred in connection with the proposed transaction. 
No state commission and no federal commission, 
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other than this Commission, has jurisdiction over the 
proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and the rules thereunder, that Ohio Edison 
be, and it hereby is, authorized effective forthwith to 
make short-term borrowings and/or guarantee short- 
term borrowings of Quarto Mining Company, through 
June 30, 1979, in the amount of $165,000,000, with 
said authorization to revert to $137,000,000 upon the 
completion of the issuance and sale of common stock 
planned in Commission File No. 70-6252, subject to 
the terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act, except that certificates 
thereunder shall be filed quarterly. 


IT IS FURTHER ORDERED, that jurisdiction be, and it 
hereby is, reserved with respect to any additional 
amounts of short-term borrowing authorization by 
either Ohio Edison or Penn Power pending a showing 
of further need. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20904/January 30, 1979 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


(70-6047) 


ORDER AUTHORIZING EXTENSION OF PERIOD 
DURING WHICH COMMON STOCK MAY BE ISSUED 
TO TRUSTEE UNDER AN EMPLOYEE STOCK 
OWNERSHIP PLAN 

Middle South Utilities, 


Inc. (“Middle South”), a 





registered holding company, has filed a post-effective 
amendment to an application-declaration previously 
filed with this Commission pursuant to Sections 6(a) 
and 7 of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 50(a)(5) promulgated thereunder 
regarding the proposed transaction. 


By order dated September 20, 1977 in this matter 
(HCAR No. 20183), Middle South was authorized to 
make available, for acquisition by First National Bank 
of Commerce, New Orleans, Louisiana, as trustee 
(“Trustee”) under the Employee Stock Ownership Plan 
of Middle South Utilities, Inc. and Subsidiaries 
(“Plan”), directly from Middle South, through January 
31, 1979, up to 300,000 authorized but unissued 
shares of its common stock, $5 par value (“Additional 
Stock”). Middle South now proposes to extend for 
three years, from Janaury 31, 1979 to January 31, 
1982, the period during which Middle South may offer 
and issue the Additional Stock directly to the Trustee 
under the Plan. 


Pursuant to the terms of the Plan, Middle South and 
its subsidiaries contribute to the Trustee for 
employees participating in the Plan an amount equal 
to an additional investment tax credit allowed to 
Middle South on its consolidated federal income tax 
return for such purpose under the Internal Revenue 
Code of 1954, as amended. The Trustee must invest 
and reinvest cash contributions, and any income 
thereon, exclusively in Middle South’s common stock, 
$5 par value, which it acquires, at its discretion, 
through open market or private purchases or directly 
from Middle South. If Middle South offers Additional 
Stock to the Trustee and the Trustee chooses to 
accept such offer rather than to acquire Middle 
South’s common stock in the open market or else- 
where, the Additional Stock is acquired for an amount 
equal to the value of such Stock based upon the 
average of the closing prices of Middle South’s 
common stock based on Consolidated trading as 
defined by the Consolidated Tape Association and 
reported as part of the consolidated trading prices of 
New York Stock Exchange listed securities for twenty 
consecutive trading days immediately preceding the 
acquisition (‘Market Value’). If dividends are 
reinvested in Additional Stock, such Stock is acquired 
for an amount equal to the Market Value of such 
Stock. 


Middle South currently estimates that the balance of 
the Additional Stock remaining unissued to date, 
namely 93,053 shares, should be sufficient, based 
upon the recent market value of its common stock and 
Middle South’s current tax position, to satisfy the 
requirements of the Plan through January 31, 1982, 
the extended date through which it is now proposed 
that Middle South be permitted to offer and issue the 
Additonal Stock directly to the Trustee pursuant to the 
Plan. 


The proceeds derived by Middle South through the 
issuance of the balance of the Additional Stock will be 
utilitzed for repayment of then outstanding bank loans 
to Middle South, pursuant to the credit agreement 
between Middle South and various commercial banks, 
dated June 29, 1978. 


Except as set forth above, all terms and conditions of 
the offer and issuance by Middle South, and acquisi- 
tion by the Trustee, of the Additional Stock pursuant 
to the Plan, as set forth in the application-declaration 
as approved in the Commission’s order of September 
20, 1977, are to remain unchanged. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the pro- 
posed transaction. 


Due notice of the filing of the post-effective amend- 
ment to said application-declaration has been given in 
the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 20874), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20905/January 30, 1979 


in the Matter of 

MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 

Fairmont, West Virginia 26554 
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THE POTOMAC EDISON COMPANY 
Downsville Pike 
Hagerstown, Maryland 21740 


THE WEST PENN POWER COMPANY 
800 Cabin Hill Drive 
Greensburg, Pennsylvania 15601 


(70-6080) 


SUPPLEMENTAL NOTICE OF PROPOSED ISSUANCE 
AND SALE OF SHORT-TERM NOTES TO BANKS AND 
TO COMMERCIAL PAPER DEALERS AND REQUEST 
FOR EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Monongahela Power 
Company (‘‘Monongahela”’), the Potomac Edison 
Company (“Potomac”), and West Penn Power 
Company (‘‘West Penn’), each a wholly-owned 
electric utility subsidiary of Allegheny Power System, 
Inc. (“Allegheny”), a registered holding company, 
have filed a post-effective amendment to their appli- 
cation in this proceeding pursuant to Section 6(b) of 
the Public Utility Holding Company Act of 1935 
(“Act”), and Rule 50(a)(5) promulgated thereunder 
regarding the proposed transactions. All interested 
persons are referred to the amended application, 
which is summarized below, for a complete statement 
of the proposed transactions. 


By order in this proceeding dated December 28, 1977 
(HCAR No. 20343), the above subsidiaries of 
Allegheny were authorized to borrow funds during the 
period ending June 30, 1979, through the issuance 
and sale of short-term notes to banks and commercial 
paper to dealers in commercial paper in an aggregate 
amount not to exceed $50,000,000 in the case of 
Monongahela, $48,000,000 in the case of Potomac, 
and $50,000,000 in the case of West Penn. 
Jurisdiction was reserved with respect to that portion 
of the borrowings requested by West Penn in excess 
of $50,000,000. 


By supplemental order in this proceeding dated 
December 14, 1978 (HCAR No. 20830), Monongahela 
and Potomac were given authorization to issue up to 
$52,000,000 and $50,000,000, respectively, of short- 
term notes and commercial paper outstanding at any 
one time. 


West Penn is now seeking authorization, pursuant to 
the jurisdiction reserved in the original filing, to issue 
up to $84,000,000 of short-term notes and commercial 
paper outstanding at any one time. It is stated that the 
proposed increase is necessitated by cash outlays 
greater than anticipated in the original filing due in 
part to increased coal costs and the need to purchase 
power from other utilities during the United Mine 
Workers’ coal strike, the cost of which was not 
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entirely recouped through surcharges, and due to 
unscheduled outages which occured after the strike. 
Unless otherwise authorized by this Commission, any 
short-term debt outstanding hereunder after June 30, 
1979, will be retired by West Penn not later than 
October 1, 1979, from internal cash resources, or sale 
of permanent debt, preferred stock or common stock. 


Exemption from the competitive bidding requirements 
of Rule 50 is requested for the proposed issuance and 
sale of commercial paper pursuant to paragraph (a)(5) 
thereof, since it is not practicable to invite 
competitive bids for commercial paper and current 
rates for commercial paper for prime borrowers such 
as West Penn are published daily in financial publi- 
cations. Authorization is also requested to file 
certificates under Rule 24 with respect to the issuance 
and sale of commercial paper on a quarterly basis. 


In all other respects the proposed transactions remain 
the same. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the transactions proposed by 
West Penn. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 14, 1979, request 
in writing that a hearing be held on such matter, 
Stating the nature of his interest, the reasons for such 
request, and issues of fact or law raised by said post- 
effective amendment to the application which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the appli- 
cants at the above-stated addresses, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the application as now amended 
or as it may be further amended, may be granted as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20906/January 31, 1979 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 


(70-6251) 


ORDER AUTHORIZING ACQUISITION OF COAL RAIL 
CARS 


Southwestern Electric Power Company (“SWEPCO”), 
an electric utility subsidiary of Central and South 
West Corporation, a registered holding company, has 
filed with this Commission an application and an 
amendment thereto pursuant to Sections 9(a) and 10 
of the Public Utility Holding Company Act of 1935 
(“Act”) concerning the following proposed trans- 
actions. 


SWEPCO seeks authorization to acquire 605 one 
hundred ton, sixty foot, open-top coal hopper rail cars 
(the “Equipment”) for use in unit train service 
between Gillette, Wyoming and SWEPCO’s Welsh 
Unit No. 1, Welsh Unit No. 2 and Flint Creek power 
plants. SWEPCO has acquired 605 equivalents rail 
cars pursuant to the authorizations given in previous 
orders of August 9, 1976 (HCAR No. 19643), and 
October 12, 1977 (HCAR No. 20207). Each unit train 
consists of 110 coal cars and SWEPCO maintains a 
10% or 11 car reserve for maintenance and repairs. 
The proposed acquisition of 605 cars will provide one 
additional unit train for Welsh Unit No. 1, one 
additional unit train for Flint Creek and three unit 
trains for Welsh Unit No. 2, which is presently being 
constructed and is scheduled for commercial 
operation in 1980. The 605 cars comprising the Equip- 
ment will cost approximately $25,000,000, with the 
final cost dependent upon cost escalations under the 
contract with the manufacturer, delivery charges and 
the amounts of any sales or use taxes. 


It is stated that additional unit trains for Welsh Unit 
No. 1 and Flint Creek are necessary because the turn- 
around times experienced by SWEPCO are in excess 
of the times originally estimated, such tardiness 
being attributed to congestion on the railroad’s line 
from the mine site near Gillette, Wyoming to the 
Welsh plant in Cason, Texas and the Flint Creek plant 
in Siloam Springs, Arkansas, distances of about 1500 
and 1100 miles, respectively. The estimated 
turnaround time to the Welsh plant was 155 hours; 
that actually experienced, 210 hours. The estimated 
turnaround time to the Flint Creek plant was 114 
hours; that actually experienced, 183 hours. To 
compensate for the added times SWEPCO had been 
using two unit trains consisting of carrier-owned rail 


cars supplied by Burlington Northern, Inc., one of 
which is no longer available to SWEPCO. SWEPCO 
believes it advisable to acquire sufficient additional 
cars (242) so that it does not need to rely on carrier- 
owned cars for these two units train. 


It is further stated that 363 cars (three unit trains) are 
presently estimated to be sufficient to transport the 
coal requirements for Welsh Unit No. 2, the coal for 
which is to be provided under a contract between 
SWEPCO and Amax Coal Company covering coal 
requirements for Welsh Unit No. 1, Welsh Unit No. 2 
and Flint Creek for the first 25 years of the operation 
of such facilities. 


SWEPCO intends that all of the Equipment will be 
used exclusively by it. Since the unit trains will 
operate continuously there will be no spare car 
capacity. In the event the turnaround time now 
experienced by SWEPCO is reduced, SWEPCO will 
either acquire fewer coal cars than the number 
presently anticipated to be required to service Welsh 
Unit No. 3 or will refrain from replacing cars which 
have become worn out or irreparably damaged in 
operation, or both. 


Of the 605 rail cars, SWEPCO plans to acquire 242 
between February and June 1979, pursuant to a pro- 
posed railroad equipment lease (“Lease”) described 


further below. The financing arrangements for the 
remaining 363 rail cars, which are scheduled for 
delivery from October through December 1979, have 
not been completed and will be the subject of further 
amendment to this application. 


The Lease SWEPCO proposes to enter into is with 
Cason Car Corporation (“Lessor”) and is for 242 rail 
cars for an interim term beginning on the date of 
delivery of the rail cars and ending on August 1, 1979, 
followed by a primary term of 20 years ending on 
August 1, 1999. The rental for the interim term will be 
a payment on August 1, 1979, equal to the purchase 
price of the rail cars, as defined in the Lease, times 
the daily equivalent of 912% per annum for each day 
of the interim term. Rentals thereafter will be required 
semiannually, commencing February 1, 1980, in 
accordance with the following schedule: 


Rental Payment 
Dates 


Number of 
Payments 


Percent of 
Purchase Price 


Feb. 1, 1980- Aug. 1, 1984 10 
Feb. 1, 1985-Feb. 1, 1999 29 
Aug. 1, 1999 1 


4.75% 
6.16% 
16.16% 


The rental payments are calculated to be an amount 
sufficient to pay interest only at 912% per annum on 
the purchase price for the first 5 years of the primary 
term, to amortize 90% of the purchase price at 912% 
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per annum during the 6th through 20th year of the 
primary term, with a final payment of the then- 
remaining unamortized portion of the purchase price. 


The Lease is a net lease under which SWEPCO agrees 
to pay all taxes and charges on the rail cars or 
assessed against the Lessor (other than income taxes 
assessed against the Lessor on its fees) and 
covenants to keep the rail cars insured or self-insured, 
free of non-permitted liens and encumbrances, in 
good maintenance and repair and in compliance with 
laws and governmental regulations. In the event of a 
casualty occurrence (which would include a rail car’s 
becoming worn out, lost, stolen, destroyed, 
condemned or otherwise permanently unfit for use), 
SWEPCO is required to either: (i) terminate the Lease 
with respect to such rail car and pay the Lessor a 
sum equal to the Casualty Value of such rail car; (ii) 
substitute replacement equipment having a value and 
a useful life at least equal to the Casualty Value and 
remaining useful life of the rail car being replaced; or 
(iii) provide sufficient funds to the Lessor to enable it 
to acquire replacement equipment meeting the 
requirements of clause (ii) above. The Casualty Value 
of a rail car represents the then unamortized portion 
of its purchase price as of a given rental payment 
date. 


The rail cars are being manufactured by Thrall Car 
Manufacturing Company (“Thrall”) and will be sold by 
it to the Lessor under a conditional sales agreement 
(“CSA”). Thrall will assign its right, title and interest 
in the CSA and the rail cars to Mercantile-Safe 
Deposit and Trust Company, as agent (“Agent”) pur- 
suant to an agreement and assignment (“Assign- 
ment”), which will hold security title to the rail cars 
on behalf of Greenwich Savings Bank and Pilot Life 
Insurance Company (collectively, the “Investors”) who 
will provide 100% of the purchase price of the rail 
cars. The Investors will be repaid in installments 
under the CSA equal to the rental payments required 
to be made by SWEPCO under the Lease. The 
Investors, the Agent and SWEPCO will enter into a 
finance agreement describing the proposed trans- 
action, and the Lessor will assign to the Agent, as 
additional security, the rentals to be received under 
the Lease (SWEPCO will acknowledge notice of and 
consent to such assignment). 


SWEPCO will have the right to terminate the Lease as 
of any rental payment date occurring on or after 
August 1, 1989, in the event it determines the rail cars 
are no longer economical for use in its operations by 
paying the Casualty Value of the rail cars at such date 
to the Lessor. Upon payment of the Casualty Value or 
upon payment of the last rental installment SWEPCO 
will receive title to the rail cars and will have no 
further obligations under the Lease. SWEPCO will 
also have the right to terminate the Lease as of any 
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rental payment date by depositing with the Agent an 
amount sufficient to prepay the unamortized principal 
amount of the CSA indebtedness plus a premium 
equal to 9%% of such amount during the first year of 
the primary term and declining by equal annual 
amounts to no premium in the final year of the 
primary terrn, provided that no such redemption can 
be made prior to August 1, 1989, from the proceeds of 
borrowings by SWEPCO having a lesser interest cost 
or a shorter remaining weighted average life than the 
interest cost or remaining weighted average life of the 
CSA indebtedness. SWEPCO can also terminate the 
lease as of any rental payment date by entering into 
and delivering to the Agent an assumption agreement 
under which the Lessor would assign its interests as 
vendee under the CSA to SWEPCO and SWEPCO 
would directly assume liability for repayment of the 
CSA indebtedness. 


It is stated that SWEPCO intends to include the full 
amount of the rental payments under the Lease in 
determining the fuel costs for use in the fuel adjust- 
ment clause of its rates, subject to approval by 
applicable regulatory authorities. The authorization 
contained in this order does not constitute approval 
by this Commission of such rate making treatment, 
which matter is left to other regulatory authorities. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$69,200, including a placement fee payable to 
Goldman, Sachs & Co. of $30,000 and attorneys’ fees 
of $27,000. No state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20878), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of facts in the record, it 
is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application, as 
amended, be granted in part: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that SWEPCO be, and 
it hereby is, authorized forthwith to enter into the 
transactions concerning its acquisition of the initial 
242 rail cars, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the terms of 
SWEPCO’s proposed acquisition of the remaining 363 
rail cars. 





For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20907/February 1, 1979 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-6039) 

SUPPLEMENTAL ORDER CORRECTING ERROR 

The order of December 29, 1978 (HCAR No. 20857) 
issued in this proceeding is hereby corrected in the 


following respect. 


The first sentence of the fourth paragraph is corrected 
to read as follows: 


Concerning the credit arrangements, it is 
stated that Appalachian has lines of credit 
with 80 banks which total $341 ,000,000. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20908/February 1, 1979 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 


(70-6252) 
ORDER GRANTING EXEMPTION FROM COMPETI- 


TIVE BIDDING REQUIREMENTS AND RESERVING 
JURISDICTION OVER PROPOSED ISSUANCE AND 


SALE OF COMMON STOCK AND PROPOSED 
ISSUANCE OF BONDS FOR SINKING FUND 
PURPOSES 


Ohio Edison Company (“Ohio Edison”), an operating 
company and a registered holding company, has filed 
with this Commission an application-declaration and 
an amendment thereto pursuant to Sections 6(a) and 7 
of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50 promulgated thereunder 
concerning the following proposed transactions. 


Ohio Edison proposes to issue on or about May 1 and 
November 1 of the year 1979 a total of $15,158,000 
principal amount of its first mortgage bonds, 34% 
Series of 1955 due 1985 (“Sinking Fund Bonds”), such 
issuance to be under its Indenture dated as of August 
1, 1930, as amended and supplemented (the “Mort- 
gage”). The Sinking Fund Bonds are to be of the 
series provided for by the Twelfth Supplemental 
Indenture dated as of May 1, 1955, and will be 
identical in all respects to the sinking fund bonds of 
this series which were the subject of previous orders 
by this Commission (the latest such order being that 
of March 21, 1978 (HCAR No. 20549)). 


Ohio Edison proposes to use the Sinking Fund Bonds 
solely to obtain the inclusion in its general funds, 
through the authentication and delivery by the 
Indenture Trustee and surrender by Ohio Edison to 
said Trustee for cancellation of Sinking Fund Bonds, 
of the sinking fund payments on deposit or required 
to be made with the Trustee under the improvement 
and sinking fund provisions of the Mortgage in 1979. 
The cash so withdrawn will be used for general 
corporate purposes. It is proposed that the Sinking 
Fund Bonds will be issued either on the basis of 
unfunded property additions or on the basis of retired 
bonds previously outstanding under the Mortgage. It 
is estimated that, after giving effect to the issuance of 
the Sinking Fund Bonds, unfunded net property 
additions as of September 30, 1978, will amount to 
$604,000,000. Ohio Edison presently has available 
$25,058,000 aggregate principal amount of retired 
bonds previously outstanding under the Mortgage 
against which bonds can be issued. 


Ohio Edison also proposes to issue and sell up to 


6,000,000 shares of its authorized but unissued 
common stock, par value $9 per share (“New Common 
Stock”). The proceeds from such sale will be used (1) 
to enable Ohio Edison to continue its on-going con- 
struction program, estimated at $385,776,000 for 1979; 
(2) to reduce its unsecured short-term debt (estimated 
to amount to $130,000,000 at the time of issuance and 
sale of the New Common Stock; and (3) to use for 
other similar corporate purposes for which borrowing 
under short-term credit lines would be required if such 
funds were not so used. 
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Ohio Edison requests that it be granted for such 
issuance and sale an exemption from the competitive 
bidding requirements of Rule 50 promulgated under 
the Act pursuant to Rule 50(a)(5). It is stated that 
management believes it to be in the best interests of 
its securityholders and ratepayers that it be permitted 
to negotiate an offering of the New Common Stock 
with underwriters so as to channel as much effort and 
flexibility as possible into the proposed sale. Ohio 
Edison’s earnings per share for the twelve months 
ended November 30, 1978, were $1.19 per share; its 
dividend rate is currently $1.76 per share per annum. 
At said date its price/earnings ratio was 12.6 times, 
an extremely high ratio in comparison with the recent 
past. At the present time Ohio Edison cannot issue 
either first mortgage bonds or preferred stock due to 
lack of adequate coverage ratios under its first 
mortgage indenture and charter. It is claimed that 
these financial problems make for great uncertainties 
in the market for its common stock. Ohio Edison 
states it must be able to tailor the sale of the New 
Common Stock for the most favorable market if the 
sale is to be consummated on reasonable terms, and 
that this is not possible under the constraints of 
competitive bidding, which prevent last minute 
changes in timing or amount of securities to be 
offered. In addition it is felt that the sale of the New 
Common Stock in the present circumstances will 
require substantial presale preparation and effort by 
the underwriter, which only his advance selection will 
permit. Finally, it is noted that Ohio Edison has filed 
with this Commission an application under Section 
3(a)(2) of the Act requesting an order exempting it 
from the provisions of the Act (File No. 31-766), and 
the effect of the action requested therein is something 
concerning which underwriters will need to be 
educated. 


The record is incomplete with respect to the fees and 
expenses to be incurred in connection with the pro- 
posed transactions. The Public Utilities Commission 
of Ohio has jurisdiction over the issuance and sale of 
New Common Stock and over the issue and use of the 
Sinking Fund Bonds. No other state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20879), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective in part: 
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IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that the application- 
declaration, insofar as it requests an exemption pur- 
suant to Rule 50(a)(5) from the requirements of 
competitive bidding, be, and it hereby is, granted and 
permitted to become effective forthwith. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to (1) the issuance 
and sale of the New Common Stock and the issuance 
of the Sinking Fund Bonds; (2) the terms of the 
issuance and sale of the New Common Stock, 
including the price and the underwriters’ compen- 
sation; and (3) the fees and expenses to be incurred in 
connection with the proposed transactions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20909/February 1, 1979 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
Boston, Massachusetts 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Lincoln, Rhode Island 


BROCKTON EDISON COMPANY 
Brockton, Massachusetts 


FALL RIVER ELECTRIC LIGHT COMPANY 
Fall River, Massachusetts 


MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 


(70-5388) 


ORDER AUTHORIZING EXTENSION OF BANK 
BORROWING BY SUBSIDIARY COMPANY 


Eastern Utilities Associates (‘“EUA”), a registered 
holding company, and its electric utility subsidiary 
companies, Blackstone Valley Electric Company 
(“Blackstone”), Brockton Edison Company (“Brock- 
ton”), Fall River Electric Light Company (‘Fall River”) 
and Montaup Electric Company (“Montaup”), have 





filed with this Commission post-effective amend- 
ments to their application-declaration previously filed 
and amended in this proceeding, pursuant to Sections 
6(a), 7, 9(a), 10, 12(b), 12(c) and 12(f) of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rules 43(a) and 45(a) promulgated thereunder con- 
cerning the following proposed transaction. 


By prior orders issued in this proceeding, EUA has 
been authorized to enter into a series of transactions 
designed to effect the transfer of Blackstone’s 
proportionate ownership in the securities of Montaup, 
the EUA system generating company, to Brockton, 
with the result that Brockton now owns 87.87% of 
Montaup. Fall River, EUA’s other electric utility sub- 
sidiary, now owns 12.13% of Montaup’s securities 
under the new arrangement. 


As a part of this reorganization program, Blackstone 
has been authorized in this proceeding (order dated 
February 19, 1975), (HCAR No. 18817) to borrow 
$25,000,000 from The Chase Manhattan Bank (N.A.) 
(“Chase”). Blackstone originally issued Chase its note 
in that amount, maturing on February 16, 1976, and 
bearing interest at 115% of the prime rate in effect at 
Chase from time to time. By orders dated February 12, 
1976, February 8, 1977, and February 6, 1978 (HCAR 
Nos. 19386, 19880 and 20402) Blackstone was 
authorized to extend the maturity of the note for one 
year periods, respectively. The note matured on 
February 1, 1979. The note is secured by a second 
mortgage on certain properties of Blackstone, said 
second mortgage being subject, among other 
encumbrances, to the prior lien of Blackstone’s 
Indenture of Mortgage and Deed of Trust dated as of 
November 1, 1943. No compensating balance is 
required in connection with this borrowing. 


Proceeds of the loan have been used by Blackstone to 
reduce open account advances to Blackstone from 
EUA. EUA applied the funds so received to reduce its 
short-term borrowings. 


By post-effective amendment filed in this proceeding 
it is now proposed that the term of the Chase note be 
further extended for a one year period to mature on or 
about January 28, 1980. The interest rate on the note 
would be unchanged at a rate per annum equal to 
115% of the sum of (a) the prime rate in effect at 
Chase from time to time and (b) one-half of one 
percent. No compensating balance will be required in 
connection with the extension of the Chase loan. 
Assuming a prime rate at Chase of 11.75%, the 
effective interest cost of the note, as revised and 
extended, would be 14.09%. It is stated that 
Blackstone had originally intended to convert that 
Chase note into a longer term secured obligation, but 
that restrictions on consolidated capitalization ratios 
contained in EUA’s bond indenture make it impossible 


at the present time to extend the Chase note for more 
than one year. 


The record is incomplete with respect to fees and 
expenses to be incurred in connection with the pro- 
posed transaction. The Public Utilities Commission of 
the State of Rhode Isiand has authorized the proposed 
transaction. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said post-effective amend- 
ments to the application-declaration, as amended, has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20872), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that the 
application-declaration, as further amended by said 
post-effective amendments, become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as further amended by said post-effective 
amendments be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees and 
expenses to be incurred in connection with respect to 
the proposed transaction. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10567/January 26, 1979 


In the Matter of 
PENNSYLVANIA TAX-FREE INCOME TRUST 


AND 
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BUTCHER & SINGER, INC. 

c/o John C. Merritt 

1500 Walnut Street 

Philadelphia, Pennsylvania 19102 


(812-4415) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 22(d) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Pennsylvania Tax- 
Free Income Trust (“Trust”), an open-end, diversified, 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), and 
Butcher & Singer, Inc. (‘Butcher’) (hereinafter 
collectively referred to as “Applicants”) filed an 
application on January 3, 1979, and an amendment 
thereto on January 25, 197Q pursuant to Section 6(c) 
of the Act for an order of the Commission exempting 
Applicants from the provisions of Section 22(d) of the 
Act to the extent specified therein. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


The Trust is a common law trust organized under the 
laws of the Commonwealth of Pennsylvania. It filed 
with the Commission a registration statement on 
Form N-8B-1 pursuant to Section 8(b) of the Act and a 
registration statement on Form S-5 under the 
Securities Act of 1933, as amended, on November 10, 
1976. The registration statement on Form S-5 has 
been declared effective, and the Trust is presently 
engaged in the offering of its shares. 


The Trust’s investment objective is providing its 
shareholders with as high a level of current tax- 
exempt income as is consistent with preservation of 
capital. At least 80% of the Trust’s assets are invested 
in tax-exempt securities of the Commonwealth of 
Pennsylvania, counties, municipalities, school dis- 
tricts, state and local authorities organized in 


Pennsylvania, and securities of certain interstate 
agencies and certain territories of the United States, 
the interest of which is exempt from federal and 
Pennsylvania income taxes. All of the Trust’s assets 
consist of (1) tax-exempt securities which have invest- 
ment grade ratings as determined by Standard and 
Poors Corporation (AAA, AA, A and BBB), or 
Moody’s Investors Service (Aaa, Aa, A1, A, Baal and 
Baa); (2) unrated tax-exempt securities which, in the 
opinion of B & S Management Corporation, the Trust’s 
investment adviser, are of at least comparable quality 
to bonds rated investment grade by such services, 
provided that the Trust may not invest more than 10% 
of its assets in such unrated securities; (3) certain 
temporary investments, the interest from which may 
or may not be taxable and (4) cash. 
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Butcher acts as general distributor in the continuous 
offering of the Trust’s shares. The Trust offers its 
shares to the public at net asset value plus a sales 
charge of 4.50% of the public offering price for sales 
of less than $25,000, with lower sales charges for 
larger transactions, decreasing to .78% of the public 
offering price for sales of more than $1,000,000. The 
Trust reserves the right to amend its sales charges 
with the maximum sales load not to exceed 4-3/4%. 
Butcher retains all sales charges remaining after the 
concession allowed to selected dealers. The minimum 
initial investment is $2,000; subsequent investments 
must be in amounts of $50 or more. 


B & S Asset Management Corp., a wholly-owned sub- 
sidiary of Butcher organized in October, 1976, acts as 
investment adviser to the Trust pursuant to an 
investment advisory agreement. B & S Asset Manage- 
ment Corporation has registered with the Commission 
as an investment adviser under the Investment 
Advisers Act of 1940. 


The Trust distributes to its registered shareholders the 
interest income received by it, net of expenses, on a 
quarterly basis. Realized capital gains, if any, are 
distributed annually. Distributions to shareholders are 
reinvested automatically in additional shares at the 
net asset value without a sales charge, unless share- 
holders indicate otherwise. Shares of the Trust are 
issued with a lower sales charge to shareholders who 
are eligible for Accumulation Discounts or who 
execute Statements of Intention. Accumulation Dis- 
counts are available to shareholders whose additional 
purchases of Trust shares, when added to the current 
net asset value of their existing holdings, entitle them 
to the lower sales load for larger transactions; and the 
shareholder will be entitled to the reduced sales 
charge for the entire additional amount purchased. 
Shareholders who execute Statements of Intention 
indicating the total amount to be invested in the Trust 
over a thirteen-month period are issued shares at a 
sales load applicable to the total amount to be 
invested during that period, and will also be eligible 
for Accumulation Discounts if they have existing 
holdings in the Trust. Shares of the Trust may be 
issued at net asset value without a sales charge to 
Trustees and officers of the Trust and to officers, 
directors and full-time employees of Butcher or B & S 
Asset Management Corporation, or to any trust, 
pension, profit-sharing or any other benefit plan for 
such persons. Such shares are sold for investment 
purposes and on the condition that they will not be 
resold except through redemption by the Trust. 


Pursuant to an exemption from the provisions of 
Section 22(d) of the Act previously granted by the 
Commission to the Trust and Butcher, unitholders of 
the various series of the Pennsylvania Insured 
Municipal Bond Trust (“PIMBT”), a unit investment 





trust in which Butcher is a sponsor and underwriter, 
may reinvest dividend and/or capital gain distri- 
butions from PIMBT in shares of the Trust at net asset 
value without a sales charge, provided that such unit- 
holders have first made the minimum initial invest- 
ment in the Trust (including the sales charges appli- 
cable thereto). 


Butcher also acts as sponsor and underwriter to 
Investors’ Municipal Pennsylvania Unit Trust (“IM- 
PUT”), a unit investment trust which is a registered 
investment company under the Act. Elkins, Stroud, 
Suplee & Co. and Loeb, Rhoades, Hornblower & Co. 
are also sponsors and underwriters of IMPUT. 
IMPUT’s investment objectives are receipt of income 
exempt from federal income and Pennsylvania income 
and personal property taxes, and conservation of 
capital through investment in a portfolio of 
tax-exempt securities issued by municipalities and 
other governmental authorities within the Common- 
wealth of Pennsylvania and by the Commonwealth 
itself. The tax-exempt securities in the portfolio of 
each series of IMPUT will be fixed, except in the case 
of sales to meet redemptions, or exchanges of or sub- 
stitutions for securities in certain refundings. Units of 
the First Series of IMPUT will be sold with a sales 
charge of 4-1/2%. IMPUT will distribute interest 
income, and principal, if any, on a quarterly basis. 


The Trust proposes to permit unitholders of IMPUT to 
purchase shares of the Trust at net asset value, 
without a sales charge, by reinvestment of distri- 
butions of interest and principal, if any, from IMPUT. 
To participate in the program, a unitholder of IMPUT 
will be required to make a minimum initial investment 
in the Trust of $2,000, to which a sales load would be 
applicable. All unitholders who make the minimum 
initial investment in the Trust of $2,000 or more will 
be eligible to participate in the reinvestment program; 
but unitholders who participate in the reinvestment 
program will be required to reinvest the entire amount 
of all quarterly distributions from any designated 
series. The proposed reinvestment program will be 
implemented as follows: A unitholder of an out- 
standing series of IMPUT will receive a current 
prospectus of the Trust, together with an authori- 
zation form with, if executed, entitles the unitholder 
to receive quarterly distributions in shares of the 
Trust. The authorization form will state that any 
election to receive distributions from any series of 
IMPUT designated by him in shares of the Trust will 
be effective until the unitholder revokes such election 
by written notice to United States Trust Company of 
New York, the Trustee of IMPUT. Appropriate dis- 
closure of the foregoing will be made in the authori- 
zation form which, if executed, entitles the unitholder 
the reinvestment program will be made in the 
prospectuses of all future series of PIMBT. Unit- 
holders of future series of PIMBT will receive a current 


prospectus of the Trust and an authorization form 
substantially similar to the form sent to Unitholders of 
outstanding series of PIMBT. For both outstanding 
and future series of PIMBT, an election to participate 
in the reinvestment program will be effective for all 
distributions from any series designated by the unit- 
holders until revoked in writing, to the Trustee of 
PIMBT. 


Expenses of offering the reinvestment program to 
unitholders of IMPUT will be borne by Butcher as 
general distributor of shares of the Trust. Once a unit- 
holder has elected to participate in the reinvestment 
program, his account is handled, and the expenses 
thereof borne, in the same manner as the account of 
any other shareholder of the Trust. 


The Trustees of the Trust have established a minimum 
total investment requirement of $100, and reserve the 
right to redeem the interest of any shareholder whose 
investment is less than such minimum upon written 
notice of not less than 30 days to such shareholder, 
during which time such shareholder could purchase 
sufficient shares of the Trust to meet the minimum 
investment requirement and thereby avoid automatic 
redemption. This minimum total investment require- 
ment is applicable to unitholders of IMPUT who 
participate in the reinvestment program on the same 
basis as any other shareholder of the Trust, since the 
unitholders will have to make a minimum initial 
investment of $2,000 in shares of the Trust in order to 
participate in the reinvestment program. Disclosure of 
the foregoing will be made in the prospectuses of the 
Trust and of IMPUT. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell any 
redeemable security issued by it except to or through 
a principal underwriter for distribution or at a current 
public offering price described in the prospectus, and, 
if such class of security is being currently offered to 
the public by or through an underwriter, no principal 
underwriter of such security and no dealer shall sell 
any such security to any person, except a dealer, a 
principal underwriter or the issuer, except at a current 
public offering price described in the prospectus. 
Applicants request an order of exemption from the 
provisions of Section 22(d) of the Act to permit the 
sale of shares of the Trust at net asset value, without 
a sales load, to unitholders of IMPUT who reinvest 
distributions of any series of IMPUT in shares of the 
Trust in the manner described above. 


In support of its request, Applicants state that the 
proposed reinvestment program will be beneficial to 
investors and to the Trust. They state that the largest 
portion of a sales charge on mutual fund shares is 
attributable to initial solicitation and ascertaining the 
financial requirements of investors, so that where the 


SEC DOCKET/893 





customer has already been solicited and his require- 
ments determined, the sales costs are reduced and 
the consequent savings should be passed on to 
investors. Applicants state that since those persons 
desiring to reinvest distributions from IMPUT in 
shares of the Trust will have already made an invest- 
ment in the Trust, an investment which also has some 
of the same attributes as their previous investment in 
IMPUT, such persons are really no different from 
existing shareholders of the Trust at no sales charge. 
They also state that, at present, it is believed that 
there will be little or no additional sales cost allocable 
to the purchase of Trust shares through reinvestment 
of distributions of IMPUT unitholders. Accordingly, 
Applicants assert that such investors, rather than the 
underwriters, should receive the benefit of lower sales 
costs through reinvestment at net asset value without 
a sales charge. 


Applicants further assert that the Trust and its share- 
holders would benefit because the proposed reinvest- 
ment program would increase the Trust’s asset base, 
and, since its operating expenses will not vary with 
asset size, the per share cost of operations borne by 
the Trust’s shareholders would be reduced. Applicants 
also state that by providing a broad base of investors 
with ready cash to be invested, the proposed plan 
would help assure the Trust of a positive cash flow, 
thus permitting it to meet redemptions without dis- 
turbing investments, or decreasing the assets devoted 
to cash reserves, and permitting the gradual build-up 
of investment positions. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission may, upon application, conditionally 
or unconditionally, exempt any person, security or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision of the 
Act or of any rule or regulation under the Act, if and to 
the extent such exemption is necessary or appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 20, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit, or in the case of an attorney 
at law, by certificate) shall be filed contempora- 
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neously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing, upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10568/January 26, 1979 


In the Matter of 


MEDITERRANEAN FUND, INC. 
One Winthrop Square 
Boston, Massachusetts 02110 


(811-1531) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT 
COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that GPM Fund, Inc. 
(formerly, GPM Balanced Fund, Inc.), an open-end, 
diversified, management investment company regis- 
tered under the Investment Company Act of 1940 
(“Act”), filed an application on December 26, 1978, 
pursuant to Section 8(f) of the Act for an order of the 
Commission declaring that Mediterranean Fund, Inc. 
(“Mediterranean”), also registered under the Act as an 
open-end, diversified, management investment com- 
pany, has ceased to be an investment company as 
defined in the Act. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


The application states that Mediterranean, a 
Massachusetts corporation, registered as an invest- 
ment company under the Act on September 7, 1967; 
and that on October 5, 1967, it filed a registration 
statement (File No. 2-27445) under the Securities Act 





of 1933 covering 200,000 shares of its Common Stock, 
$1.00 Par Value, in connection with a proposed public 
offering of its shares. This registration statement was 
declared effective by the Commission on December 
22, 1967, and Mediterranean commenced a public 
offering of shares of its Common Stock on that date. 


The application also states that on May 19, 1978, at 
separate meetings of shareholders of Mediterranean 
and GPM Balanced Fund, Inc., holders of a majority 
of the issued and outstanding shares of capital stock 
of each respective corporation approved an Agreement 
and Plan of Merger which provided for the merger of 
Mediterranean with and into GPM Balanced Fund, 
Inc. (“Merger”), and the conversion of the outstanding 
shares of Common Stock of Mediterranean into shares 
of Common Stock of GPM Balanced Fund, Inc. 


The application further states that the Merger was 
consummated on May 19, 1978, and that pursuant to 
the terms thereof GPM Balanced Fund, Inc. changed 
its name to GPM Fund, Inc. (“GPM”) and the out- 
standing shares of Mediterranean were converted into 
shares of GPM. The number of GPM shares issued to 
shareholders of Mediterranean was determined on the 
basis of the relative net asset value per share of each 
of the companies computed as of the close of the 
New York Stock Exchange on the effective date of the 
Merger. 


The application finally states that properly executed 
Articles of Merger were filed with the Secretary of 
the State of Massachusetts on May 19, 1978, and in 
accordance with the provisions of the Business 
Corporation Law of Massachusetts, Mediterranean’s 
corporate existence ceased at 5:00 P.M. Boston Time 
on May 19, 1978 (the “Effective Date of the Merger”). 
On the Effective Date of the Merger, title to and 
possession of all the property, assets, franchises and 
rights of Mediterranean were transferred to GPM, 
which assumed all of the debts, liabilities and obli- 
gations of Mediterranean. Thus, Mediterranean 
currently has no assets, no securityholders and no 
outstanding liabilities. In addition, Mediterranean is 
not a party to any pending litigation or administrative 
proceedings. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment 
company has ceased to be an investment company it 
shall so declare by order, and upon the effectiveness 
of such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 19, 1979, at 5:30 
P.M., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 


statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon GPM at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application herein will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Chicago, Illinois 60606 
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NOTICE OF FILING OF APPLICATION FOR AN 
ORDER AMENDING A PREVIOUS ORDER GRANTING 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT PURSUANT TO SECTION 6(c) OF 
THE ACT. 


NOTICE IS HEREBY GIVEN that Nuveen Municipal 
Bond Fund, Inc. (“Fund”) an open-end, diversified, 
management investment company registered under 
the Investment Company Act of 1940 (“Act”) filed an 
application on December 28, 1978, requesting an order 
of the Commission amending, in the manner 
described below, an earlier order of the Commission 
dated December 17, 1976 (Investment Company Act 
Release No. 9578). This earlier order, pursuant to 
Section 6(c) of the Act, exempted from the provisions 
of Section 22(d) of the Act the offer and sale of Fund 
shares at net asset value, without a sales charge, 
under a dividend reinvestment program (“Plan”) for 
the certificateholders of Nuveen Tax-Exempt Bond 
Fund and Nuveen Tax-Exempt Bond Fund-Medium 
Term (“Trusts”), two unit investment trusts sponsored 
by John Nuveen & Co. Incorporated (“Nuveen”), the 
principal underwriter of the Fund. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


The Fund’s investment objective is providing its 
shareholders as high a level of current interest income 
exempt from Federal income tax as is consistent with 
preservation of capital. All of the Fund’s assets will 
consist of (1) municipal bonds rated at the time of 
purchase within the four highest grades by Moody’s 
Investors Service (Aaa, Aa, A and Baa) or Standard 
and Poor’s Corporation (AAA, AA, A and BBB); (2) 
unrated municipal bonds which, in the opinion of 
Nuveen Advisory Corporation, the Fund’s investment 
adviser, have credit characteristics equivalent to 
Bonds rated Baa or BBB or better by such services, 
provided that the Fund may not invest more than 10% 
of its assets in such unrated bonds; (3) certain 
temporary investments, the interest on which may or 
may not be exempt from Federal income tax, and (4) 
cash. Nuveen Advisory Corporation is a wholly-owned 
subsidiary of Nuveen organized in September, 1976, 
and acts as investment adviser to the Fund pursuant 
to an Investment Management Agreement. 


The Plan, as currently administered, permits certifi- 
cateholders of the Trusts to purchase shares of the 
Fund, without a sales charge, by reinvestment of 
dividends from the Trusts. No initial or subsequent 
minimum investment is applicable to such purchases. 
According to the application, certificateholders of the 
Trusts receive, upon request, a current prospectus for 
the Fund, together with an application form, 
execution of which results in an election to receive 
distributions of the Trusts in shares of the Fund. The 
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Fund further represents that such an election to 
participate in the Plan requires that primary market 
purchasers in the Trusts also elect to receive distri- 
butions from the Trusts on a quarterly rather than 
semi-annual or monthly basis. 


Secondary market purchasers in the Trusts who elect 
to participate in the Plan receive distributions from 
the Trusts in accord with the payment option selected 
by the previous certificateholder. In addition, partici- 
pants in the Plan are informed that any election to 
receive Trust distributions in shares of the Fund will 
be effective until revoked in writing by notice to the 
United States Trust Company of New York, the 
Trustee of the Trusts. 


Expenses of offering the Plan to certificateholders of 
the Trusts are borne by Nuveen as principal under- 
writer of the Fund. Once a certificateholder elects to 
participate in the Plan, his account is handled and the 
expenses thereof borne in the same manner as the 
account of any other shareholder of the Fund. 


The Fund hereby seeks to extend the Plan to the 
certificateholders of Series 1 and subsequent series 
(as created) of Nuveen Tax-Exempt Bond Fund-Multi 
State (“Multi-State”), a newly created unit investment 
trust sponsored by Nuveen. According to the appli- 
cation, the investment objectives of Multi-State will 
be to earn tax exempt income and conserve capital 
through a fixed investment in tax-exempt bonds. To 
this end, each series of Multi-State will consist of two 
or more investment portfolios (combined under one 
trust indenture and agreement) comprised of 
municipal bonds rated “A” or better by either Standard 
& Poor’s Corporation or Moody’s Investors Service, 
Inc. (including provisional or conditional ratings) and 
issued primarily by or on behalf of the State for which 
such investment portfolio will be named (e.g., “Cali- 
fornia Trust”) including counties, municipalities, 
authorities and political subdivisions thereof, or 
issued by certain territories of the United States. The 
application further represents that the interest earned 
on the bonds contained in investment portfolio 
described above will be exempt from applicable 
federal and state income taxes on the basis of the 
opinion of recognized bond counsel for the issuing 
governmental authorities. The application further 
states that the assets of each series of Multi-State will 
consist of municipal bonds deposited in Multi-State 
prior to the public offering of units thereof, along with 
accrued and undistributed interest on such municipal 
bonds, and undistributed cash realized from the dis- 
position of such bonds. 


According the the application, interest income will be 
distributed semi-annually to the certificateholders of 
Multi-State unless such certificateholders elect to 
receive quarterly distributions through participation in 





the Plan. Other monies received by Multi-State will be 
credited to the appropriate principal account of a 
certificateholder and distributed semi-annually, 
subject to a minimum per unit amount. Appropriate 
disclosure of the operations of the Plan will be made 
in the prospectus for each series of Multi-State, 
including the fact that the investment policies, 
restrictions, and objectives of the Fund and Multi- 
State differ in certain respects and that the Fund may 
make investments in municipal bonds which Multi- 
State is not permitted to make. 


The Fund asserts that the dividend reinvestment pro- 
gram proposed to be offered to the certificateholders 
of Multi-State will follow the same operational pro- 
cedures of the Plan currently in effect. Accordingly, 
the Fund contends that the rationale for allowing 
certificateholders of the Trusts to participate in the 
Plan and thereby purchase Fund shares without a 
sales charge is equally applicable to the certificate- 
holders of Multi-State. Furthermore, the Fund asserts 
that participation of certificateholders of Multi-State 
in the Plan will have no adverse effect on the Plan as 
it is currently being administered. On the basis of the 
foregoing, the Fund argues that the certificateholders 
of Multi-State should be allowed to participate in the 
Plan and reinvest distributions received from Multi- 
State into shares of the Fund without paying a sales 
charge. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell any 
redeemable security issued by it except to or through 
a principal underwriter for distribution or at a current 
offering price described in the prospectus, and, if 
such class of security is being currently offered to the 
public by or through an underwriter, no principal 
underwriter of such security and no dealer shall sell 
any such security to any person, except a dealer, a 
principal underwriter or the issuer except at a current 
public offering price described in the prospectus. Rule 
22d-1 under the Act permits certain variations in sales 
load, none of which it is alleged are applicable to the 
Plan. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities, or transactions from any pro- 
vision or provisions of the Act or of any rule or regula- 
tion promulgated thereunder, if and to the extent such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 26, 1979, at 5:30 


p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549..A copy of 
such request shall be served personally or by mail 
upon the Fund at the address stated above. Proof of 
such service (by affidavit or, in the case of an attorney 
at law, by certificate) shall be filed contempora- 
neously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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BUTCHER & SINGER, INC. 
1500 Walnut Street 
Philadelphia, Pennsylvania 19102 


ELKINS, STROUD, SUPLEE & CO. 
1700 Market Street 
Philadelphia, Pennsylvania 19102 


LOEB, RHOADES, HORNBLOWER & CO. 
30 South 17th Street 
Philadelphia, Pennsylvania 19103 


(812-4416) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTING EXEMPTIONS 
FROM THE PROVISIONS OF SECTION 14(a) OF THE 
ACT AND FROM RULES 19b-1 AND 22c-1 UNDER 
THE ACT. 


NOTICE IS HEREBY GIVEN that Investors’ Municipal 
Pennsylvania Unit Trust, First Series (and Subsequent 
Series) (the “‘Fund’’), a unit investment trust 
registered under the Investment Company Act of 1940 
(the ‘“Act”) and its sponsors, Butcher & Singer Inc., 
Elkins, Stroud, Suplee & Co. and Loeb, Rhoades, 
Hornblower & Co. (the “Sponsors”) (hereinafter the 
Sponsors and the Fund are collectively referred to as 
“Applicants”), filed an application on January 3, 1979, 
and an amendment thereto on January 31, 1979, pur- 
suant to Section 6(c) of the Act for an order of the 
Commission exempting the Applicants from the pro- 
visions of Section 14(a) of the Act and exempting the 
frequency of the capital gains distributions of the 
Fund and the secondary market operations of the 
Sponsors from the provisions of Rule 19b-1 and Rule 
22c-1, respectively, under the Act. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Series 1 of the Fund (“Series 1”) is a unit investment 
trust, and is the first of a series of similar but 
separate trusts that the Sponsors intend to form 
(hereinafter Series 1 and all such Subsequent Series 
are collectively referred to as the “Series”). The Series 
will be created under the laws of the State of New 
York pursuant to separate trust agreements. The 
Applicants represent that the investment objective of 
each Series will be to seek both the the preservation 
of capital and current distributions of tax-exempt 
income trhough the investment in a portfolio of 
securities consisting of (1) interest-bearing obli- 
gations of counties, municipalities, political sub- 
divisions or authorities of the Commonwealth of 
Pennsylvania or of the Commonwealth of Puerto Rico 
(the “Bonds”), and (2) subject to specific limitations, 
Units of previously issued Series of the Fund (the 
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Bonds and previously issued Units are collectively 
referred to herein as “Trust Securities”). The Trust 
Securities that will constitute the portfolio of each 
Series will be selected in advance and will be identi- 
fiable in respect of each Series on the date of deposit 
with the Trustee. 


The Sponsors have filed a Form S-6 Registration 
Statement under the Securities Act of 1933 (“1933 
Act”) covering fractional undivided interests in Series 
1 to be offered to investors at a public offering price 
to be set forth in the prospectus included in the S-6 
Registration Statement. The 1933 Act Registration 
Statement has not yet become effective. The 
Sponsors have also filed a Form N-8B-2 Registration 
Statement under the Act relating to the Fund. 


Each Series of the Fund will be governed by the pro- 
visions of a trust agreement (the “Agreement”) to be 
entered into by the Sponsors and a banking 
corporation organized and doing business under the 
laws of the United States or any State, that is 
authorized to exercise corporate trust powers and 
having at all times an aggregate capital, surplus, and 
undivided profits of not less than $5,000,000 
(“Trustee”). It is contemplated that United States 
Trust Company of New York will serve as Trustee for 
Series 1. Standard & Poor’s Corporation will serve as 
Evaluator for Series 1. It is planned that a separate 
Agreement will be entered into each time a Series is 
created and activated and the Trust Securities that 
comprise its portfolio (or delivery statements relating 
to contracts for the purchase of such Trust Securities 
together with funds represented by cash, cash 
equivalents and/or an irrevocable letter of credit in the 
amount required for their purchase) are deposited with 
the Trustee. Each contemplated Series will be sub- 
stantialiy identical except as to size, number of Units, 
the sales charge on such Units and the individual 
Trust Securities in the portfolio. 


When a Series of the Fund is created, the Sponsors 
and the Trustee will enter into an Agreement and the 
Trust Securities to constitute such Series of the Fund 
(or contracts or delivery statements relating thereto 
and funds for the purchase thereof as set forth above) 
will be delivered to and deposited with the Trustee by 
the Sponsors. Simultaneously with the deposit of the 
Trust Securities that will comprise the Fund’s port- 
folio, the Trustee will deliver to the Sponsors for sale 
to the public registered certificates for units of 
fractional undivided interest in the Fund (the “Units”). 
These Units will be separately offered for sale to the 
public at prices equal to the then aggregate offering 
price of the Bonds in the portfolio of the Trust divided 
by the number of Units outstanding plus a sales 
charge, after the above 1933 Act registration state- 
ment has become effective. 





The Applicants state that the Trust Securities will not 
be pledged or be in any other way subjected to any 
debt at any time after they are deposited with the 
Trustee. The assets of the Fund may consist of Bonds 
initially deposited, such Bonds as may continue to 
be held from time to time in exchange for or substi- 
tution of any of the Bonds, accrued and undistributed 
interest, undistributed cash and Units of previously 
issued Series of the Fund. Certain of the Bonds may 
from time to time be sold under certain circum- 
stances, or may be redeemed or will mature in 
accordance with their terms. The proceeds from such 
dispositions will be distributed to Unitholders and 
will not be reinvested. 


Each Unit of the Fund will represent a fractional 
undivided interest, the numerator of the fractional 
interest represented will be 1 and the denominator will 
be the number of Units issued and outstanding in any 
particular Series. Units are redeemable, and in the 
event that Units are redeemed, the fractional 
undivided interest represented by each Unit will 
increase accordingly. Units will remain outstanding 
until redeemed or until the termination of the Agree- 
ment. The Agreement may be terminated by 67% 
consent of the Unitholders or, by the Trustee in the 
event that the value of Trust Securities falls below a 
specified amount, and will be liquidated when Units 
not yet sold aggregating more than a certain number 
of Units are tendered for redemption by the Sponsors. 
The Agreement will also terminate on the earlier of the 
date of redemption, sale or other disposition of the 
last Bond held thereunder, or on a date approximately 
fifty years after the creation of Series 1. There is no 
provision in the Agreement for the issuance of any 
Units after the initial offering of Units (except to the 
extent that secondary trading in the Units by the 
Sponsors is deemed the issuance of Units under the 
Act). 


The Sponsors, while under no obligation to do so, 
intend to maintain a market for whole Units of the 
Fund and to offer to purchase such Units at prices in 
excess of the redemption price. In the absence of 
such a market, Unitholders may only be able to dis- 
pose of their Units by redemption. 


The organization, operation and marketing of Units of 
Subsequent Series of the Fund may vary in that one or 
more additional investment banking firms may act as 
sponsor or underwriter in addition to Sponsors, and 
the trustee and evaluator may vary. With respect to 
the portfolio bonds in Subsequent Series of the Fund 
the principal amount of bonds deposited, the percen- 
tage of unrated bonds deposited, the number of Units 
issued, and the sales charge on such Units may vary 
in Subsequent Series. 


Section 14(a) 


Section 14(a) of the Act, in substance, provides that 
no registered investment company and no principal 
underwriter for such a company shall make a public 
offering of securities of which such company is the 
issuer unless (1) the company has a net worth of at 
least $100,000; (2) at the time of a previous public 
offering it had a net worth of $100,000; or (3) provision 
is made that a net worth of $100,00 will be obtained 
from not more than twenty-five responsible persons 
within ninety days, or the entire proceeds received, 
including sales charge, will be refunded. 


The Applicants seek an exemption from the provision 
of Section 14(a) of the Act in order that a public 
offering of Units of the Fund as described above may 
be made. In connection with the requested exemption 
from Section 14(a) the Sponsor agrees (1) to refund, 
on demand and without deduction, all sales charges 
to purchasers of Units of a Series if, within ninety 
days from the time that a registration statement for a 
Series becomes effective under the 1933 Act, the net 
worth of the Series shall be reduced to less than 
$100,000, or if such Series is terminated; (2) to 
instruct the Trustee on the date Trust Securities are 
deposited in each Series that in the event that 
redemption by the Sponsor or Units constituting a 
part of the unsold Units shall result in that Series 
having a net worth of less than 40% of the principal 
amount of Trust Securities originally deposited for 
such Series, the Trustee shall terminate the Series in 
the manner provided in the Agreement and distribute 
any Trust Securities or other assets deposited with 
the Trustee pursuant to the Agreement as provided 
therein; and (3) in the event of termination for the 
reasons described in (2) above, to refund any sales 
charges to any purchasers of Units purchased from 
the Sponsor, on demand and without any deduction. 
Thus, the Applicants represent that it is highly 
unlikely that, except during the course of liquidation, 
the net worth of any Series would ever decline to 
$100,000 or less. 


Rule 19b-1 


Rule 19b-1 provides in substance that no registered 
investment company which is a “regulated investment 
company” as defined in Section 851 of the Internal 
Revenue Code shall distribute more than one capital 
gain dividend in any one taxable year of such invest- 
ment company. Paragraph (b) of the Rule contains a 
similar prohibition for a company not a “regulated 
investment company” but permits a unit investment 
trust to distribute capital gain dividends received from 
a “regulated investment company” within a reasonable 
time after receipt. 
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Distributions of interest and principal on each Series 
will be made to Unitholders quarterly. The Applicants 
represent that distributions of principal on each Series 
constituting capital gains to Unitholders may arise in 
the following instances: (1) If an issuer calls or 
redeems an issue of Bonds held in the portfolio, the 
sums received by the Fund will be distributed on a 
pro-rata basis to each Unitholder on the next distri- 
bution date; (2) if Units are redeemed by the Trustee 
and Trust Securities from the portfolio are sold to 
provide the funds necessary for such redemption, 
each Unitholder will receive his pro-rata portion of the 
proceeds from the Trust Securities sold over the 
amount required to satisfy such redemption distri- 
bution; and (3) as Bonds mature by their terms, the 
sums received by the Fund will be distributed on a 
pro-rata basis to each Unitholder on the next distri- 
bution date. In some instances, a Unitholder may 
receive in his distribution funds that constitute capital 
gains, because in some cases the value of the Trust 
Securities redeemed or sold may have increased since 
the date of their acquisition by the Fund. 


As noted above, Paragraph (b) of Rule 19b-1 provides 
that a unit investment trust may distribute capital 
gain dividends received from a “regulated investment 
company” within a reasonable time after receipt. The 
Applicants assert that the purpose behind such pro- 
vision is to avoid forcing unit investment trusts to 
accumulate valid distributions received throughout the 
year and distribute them only at year end, and that the 
operations of the Applicants in this regard are 
squarely within the purpose of such provision. 
However, in order to comply with the literal require- 
ments of the Rule, each Series of the Fund would be 
forced to hold any monies that would constitute 
capital gains upon distribution until the end of its 
taxable year. The application contends that such 
practice would clearly be to the detriment of the Unit- 
holders. 


In support of the requested exemption, the Applicants 
state that the dangers which Rule 19b-1 is intended to 
guard against do not exist in the situation at hand 
because neither the Sponsor nor the Fund has control 
over events which might trigger capital gains, e.g., 
the tendering of Units for redemption and the prepay- 
ment of portfolio Bonds by the issuers. In addition, it 
is contended that any capital gains distribution will be 
clearly indicated as capital gains in the accompanying 
report by the Trustee to the Unitholder. Finally, 
Applicants argue that the amounts which will be 
involved in a normal distribution of principal will be 
relatively small in comparison with normal interest 
distributions. 


Rule 22c-1 


The Applicants state that foliowing the initial offering 
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period, the Sponsor, while not obligated to do so, 
intends to offer to purchase whole Units in the 
secondary market at prices based on the offering side 
evaluation of the Trust Securities in any Series, 
determined on the last business day of each week, 
effective for all sales made during the following week. 


The Applicants also state that the Sponsor has under- 
taken to adopt a procedure whereby the Evaluator, 
without a formal evaluation, will provide estimated 
evaluations on trading days. In the case of a 
repurchase, if the Evaluator cannot state that the pre- 
vious Friday’s price is at least equal to the current bid 
price, the Sponsor will order a formal evaluation. The 
Sponsor agrees that, in the case of the resale of Units 
in the secondary market, if the Evaluator cannot state 
that the previous Friday’s price is not more than 
one-half point ($5.00 on a unit representing $1,000.00 
principal amount of underlying Trust Securities) 
greater than the current offering price, a formal evalu- 
ation will be ordered. Under these circumstances the 
Applicants contend that the exemption of the Sponsor 
from the provisions of Rule 22c-1 will in no way affect 
the operations of the Fund and will benefit the Unit- 
holders by providing a repurchase price for their Units 
that is in excess of the current net asset value of such 
Units as computed for redemption purposes. 


Rule 22c-1 provides, in pertinent part, that no regis- 
tered investment company issuing any redeemable 
security, and no dealer in any such security, shall 
sell, redeem, or repurchase any such security except 
at a price based on the current net asset value of such 
security for redemption or of an order to purchase or 
sell such security. 


The Applicants state that Rule 22c-1 has two 
purposes: (1) to eliminate or to reduce any dilution of 
the value of outstanding redeemable securities of 
registered investment companies which might occur 
through the sale, redemption or repurchase of such 
securities at prices other than their current net asset 
values; and (2) to minimize speculative trading 
practices in the securities of registered investment 
companies. 


The secondary market activities of the Sponsor and 
the manner for the acquisition by investors of new 
Units, may be deemed to violate Rule 22c-1 because 
of the absence of daily pricing. The Applicants con- 
tend, however, that the purposes of Rule 22c-1 will 
not be frustrated by the Sponsor in the proposed 
secondary market activities. The Applicants assert 
that the pricing of Units by the Sponsor in the 
secondary market will in no way dilute the assets of 
the Fund, and that Unitholders will benefit from the 
Sponsor’s pricing procedure in the secondary market 
because they will normally receive a higher repurchase 
price for their Units than they could obtain by 





redeeming their Units at the current net asset value, 
and that this will be accomplished without the cost 
burden to the Fund of daily evaluations of the Units’ 
redemption value. 


The Applicants also contend that speculation in Units 
of any Series is unlikely because price changes are 
limited in respect to the kind of Trust Securities that 
will be held by such Series. In addition, the 
Applicants argue that because of the nature of the 
Trust Securities price changes are gradual and depend 
largely on general changes in interest rates. To avoid 
the Sponsors receiving more than the specified sales 
charge, the Sponsors have agreed that any Units held 
by them may be tendered to the Trusteee for 
redemption, provided that the Sponsors not receive 
for Units purchased a higher price than they paid, plus 
accrued interest. 


The Applicants therefore request an exemption from 
the provisions of Rule 22c-1 for Series 1 and for ail 
subsequently created Series insofar as the Rule may 
apply after completion of the primary distribution of 
Units of such Series. 


Section 6(c) of the act provides, in pertinent part, that 
the Comission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities or transactions, from any pro- 
vision of the Act or of any rule or regulation under the 
Act, if and to the extent such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 26, 1979, at 5:30 
P.M., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Applicants at the address stated above. 
Proof of such service (by affidavit, or in the case of an 
attorney-at-law, by certificate) shail be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons, who request a hearing or advice as to 
whether a hearing is ordered, will receive any notices 


and orders issued in this matter, including the date of 


the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISER REQUIREMENTS CONCERN- 
ING DISCLOSURE, RECORDKEEPING, APPLICA- 
TIONS FOR REGISTRATION AND ANNUAL FILINGS 


AGENCY: Securities and Exchange Commission. 
ACTION: Adoption of final rules and forms. 


SUMMARY: The Commission is (1) adopting a new 
disclosure rule under the Investment Advisers Act of 
1940 (the “Act’’); (2) amending two other rules under 
the Act relating to recordkeeping and when to amend 
the investment adviser registration form; (3) adopting 
a new annual report form for investment advisers; (4) 
revising the registration form for investment advisers; 
and (5) revising certain schedules used by investment 
advisers and broker-dealers in connection with the 
respective registration forms for such persons. 


The new disclosure rule requires certain investment 
advisers to furnish to their existing and prospective 
advisory clients a written disclosure statement con- 
taining certain specified information regarding the 
background and business practices of such 
investment advisers. This disclosure requirement 
reflects the long-standing concern of the Commission 
as to the adequacy of information provided to clients 
of investment advisers regarding the background of 
such advisers and represents the culmination of 
several years of study and review by the Commission 
of the investment adviser disclosure area. 


The revisions to the registration form expand the 
information previously required by the form and, in 
part, reflect certain amendments to the Act made in 
1975. 


The adoption and revision of the foregoing rules, as 
well as the revisions to the investment adviser regis- 
tration form and adoption of the new investment 
adviser annual report form, should improve the 
efficiency and effectiveness of the Commission’s pro- 
gram of investment adviser regulation. 

EFFECTIVE DATE: July 31, 1979. 

FOR FURTHER INFORMATION CONTACT: Eric 
Thompson, Special Counsel (202-755-3507), or John 
K. Evans, Ill (202-755-0214), Office of Investment 
Adviser Regulation, Division of Investment Manage- 
ment, Securities and Exchange Commission, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today is taking the 
following action: 


(1) Adopting Rule 204-3 (the “brochure rule”) [17 
CFR 275.204-3] under the Investment Advisers Act of 
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1940 (the “Act”) [15 U.S.C. 80b-1 et seq.] which 
requires (a) investment advisers registered, or 
required to be registered under the Act, to deliver to 
clients prior to entering into an advisory contract, 
other than a contract with a registered investment 
company or relating solely to the provision of 
impersonal advisory services, a written disclosure’ 
statement containing certain specified information 
concerning the background and business practices of 
such advisers, (b) investment advisers registered, or 
required to be registered under the Act, annually to 
deliver or to offer in writing to deliver without charge a 
written disclosure statement to clients other than 
registered investment companies or those receiving 
solely impersonal advisory services under a contract 
requiring the payment of less than $200, and (c) 
investment advisers, registered or required to be 
registered under the Act, to deliver or offer in writing 
to deliver a written disclosure statement at the time of 
entrance into a contract providing for impersonal 
advisory services at a cost of $200 or more; (2) 
Amending Rule 204-2 [17 CFR 275.204-2] under the 
Act by adding new paragraph (a)(14) thereunder to 
require that investment advisers maintain as part of 
their books and records the written disclosure state- 
ment delivered to clients under the brochure rule; (3) 
Revising Form ADV [17 CFR 279.1] to include (a) in 
new Part | of the revised form certain information 
authorized by the Securities Act Amendments of 1975 
[Pub. L. No. 94-29 (June 4, 1975)] (the “1975 Amend- 
ments”), and certain additional information con- 
cerning investment advisers; and (b) in new Part Il of 
the revised form the information required to be con- 
tained in the written disclosure statement; 


(4) Revising Schedules A-D of Form ADV [17 CFR 
279.1] and Form BD [17 CFR 249.501] under the 
Securities Exchange Act of 1934 [15 U.S.C. 78 et seq.] 
(the “Exchange Act”) to make identical the schedules 
used by registered investment advisers who are also 
registered as broker-dealers under the Exchange Act, 
as well as revising Schedules E-G of Form ADV; 


(5) Amending Rule 204-1 [17 CFR 275.204-1] under the 
Act to require a registered investment adviser (a) to 
amend Form ADV on the following basis: (i) promptly 
with respect to those items in Part | essential to the 
Commission’s regulation of investment advisers; (ii) 
promptly after a material change with respect to 
certain other items, including most items in Part Il; 
and (iii) annually with respect to certain items relating 
to advisory business in Part | and Item 13 in Part Il 
and with respect to nonmaterial changes in certain 
other items in Part | and the balance of Part Il, and (b) 
to file annually with the Commission new Form 
ADV-S disclosing whether such investment advisers 
are still engaged in the advisory business and 
enclosing with such form copies of all written dis- 
closure statements (other than those in the form of 





Part Il of Form ADV) delivered or offered to be 
delivered by investment advisers during the preceding 
fiscal year. 


1. PURPOSE AND BACKGROUND 


The Commission is adopting new and revised require- 
ments for investment advisers under the Act with 
respect to disclosure, recordkeeping, registration 
form and schedules, and annual filings. The purpose 
of these requirements is: 


(1) to provide existing and potential 
clients of investment advisers with relevant 
information concerning the background 
and business practices of investment 
advisers that should be useful in the 
selection or retention of an investment 
adviser; 


(2) to provide the Commission with 
information concerning the basis charac- 
teristics of the advisory industry that 
should be useful in facilitating the 
Commission’s efforts to improve its regu- 
latory effort regarding investment advisers; 


(3) to provide the Commission with 
information concerning specific investment 
advisers that should assist the regional 
offices of the Commission in their inspec- 
tions of investment advisers; and 


(4) to implement authority granted to the 
Commission by the 1975 Amendments 
regarding the application for registration 
for investment advisers. 


The requirements adopted by the Commission are 
based on proposals published for public comment in 
July 1977 (the “July 1977 Releases’) regarding invest- 
ment advisers.' These proposals were, in turn, based 
upon an earlier Commission initiative, in March 1975, 
to develop a more effective and efficient regulatory 
scheme for investment advisers.* Such efforts by the 
Commission were an outgrowth of one of the recom- 
mendations made in the January 1973 report of the 
Commission’s Advisory Committee on Investment 
Management Services for Individual Investors, entitled 
“Small Account Investment Management Services, 





Tadvisers Act Release Nos. 601 and 602 (July 21, 
1977) [42 FR 38316, 38319, July 27, 1977]. 


2advisers Act Release No. 442 (March 5, 1975) [40 FR 
11897, March 14, 1975]. 


Recommendations for Clearer Guidelines and 
Policies.” That Committee recommended that the 
firms they studied (those offering a small account 
management service) be required to furnish to 
prospective clients, in writing, certain specified 
information regarding the background of the invest- 
ment adviser. 


The Commission has considered the public comments 
received in response to the 1977 Releases and has 
made certain modifications in the rules and forms as 
proposed in response to those comments. 


ll. BROCHURE RULE 


As a general matter, Rule 204-3 requires investment 
advisers when entering into an advisory contract, 
other than a contract with a registered investment 
company or providing for solely impersonal advisory 
services, to deliver to their clients and prospective 
clients a written disclosure statement containing 
information concerning their background and 
business practices. The rule also requires such invest- 
ment advisers, on an annual basis, to deliver or to 
offer in writing to deliver to existing clients similar 
information without charge. The information required 
to be disclosed by the brochure rule is included as 
Part Il of the revised registration form for investment 
advisers, Form ADV. To comply with the brochure 
rule, an investment adviser may either deliver Part Il of 
Form ADV or deliver another document containing at 
least the information required by Part Il of Form ADV. 


The provisions of the brochure rule and issues associ- 
ated with each provision are discussed below. 


A. General Requirement 


The brochure rule, in paragraph (a), imposes a dis- 
closure requirement on investment advisers with 
respect to their current and prospective advisory 
clients, unless otherwise provided. Exemptions from 
this requirement are discussed in the following 
section. 


The brochure rule permits the required disciosure to 
be made by an adviser in one of two ways. The adviser 
may use new Part Il of Form ADV as the written dis- 
closure statement. Alternatively, an adviser may use a 
written document containing at least the information 
required by Part Il of Form ADV. 


The use of a new Part Il of Form ADV reflects a 
change in the rules as reproposed in the July 1977 
Releases. Although the rule as reproposed would have 
provided for the delivery of alternative documents, a 
document containing specified information or the 
Form ADV, that proposal did not separate the 
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information to be disclosed into distinct parts of the 
Form ADV. 


Commentators generally agreed with the Commis- 
sion’s proposed use of the Form ADV as an alternative 
disclosure document. They were pleased that the 
Commission was sensitive to the cost of compliance 
for advisers who do not advertise extensively or who 
do not want to use a brochure as an advertising 
medium. Those commentators, however, expressed 
concern about the use of the entire Form ADV as the 
disclosure document. In their view, the revised Form 
ADV contained information which, although relevant 
for registration purposes, was extraneous to an 
existing client’s retention or a prospective client’s 
selection of an adviser. 


The Commission agrees with the thrust of those 
comments. Accordingly, the revised Form ADV has 
been reorganized into two parts. Part | contains the 
information required in the current Form ADV and 
other information about investment advisers that will 
be useful to the Commission in its efforts to provide 
more effective and efficient regulation of investment 
advisers. Part Il contains the information to be 
furnished to current and prospective clients. Advisers 
can provide copies of Part Il if they do not want to use 
a separate written disclosure statement. 


The information contained in such a separate written 
disclosure statement need not follow the same format 
of Part Il of Form ADV. It is sufficient if the written 
statement contains a fair presentations of the 
information so required. It is, however, the responsi- 
bility of advisers to prepare these written statements 
in a meaningful and fair fashion. The Commission 
encourages advisers to set out this important informa- 
tion in a readable and informative manner. 


B. Delivery 


Pursuant to paragraph (b) of Rule 204-3, investment 
advisers must deliver a written disclosure statement 
to prospective clients when entering into an advisory 
contract. Advisers must deliver a brochure to current 
clients only when those clients enter into a 
substantially revised advisory contract. The delivery 
requirement does not apply to a contract with a regis- 
tered investment company or providing solely for 
impersonal advisory services. 


The initial delivery requirement reflects a modification 
in the reproposal made in the July 1977 Releases. As 
reproposed, the rule would have required advisers to 
furnish clients with a brochure 48 hours prior to 
entering into an advisory contract. The reproposal 
included an alternative right of subsequent rescission 
only with respect to contracts for impersonal advisory 


904/SEC DOCKET 


services. Providers of impersonal advisory services 
could have furnished a brochure not later than 30 days 
after entering into an advisory contract if the contract 
provided for rescission without penalty within five 
business days after the client received the brochure. 


Several commentators agreed with the concept of a 
prior delivery requirement. Other commentators, how- 
ever, while not disagreeing with the principle under- 
lying the requirement, expressed concern that a 
48-hour mandatory delivery requirement would 
unnecessarily disrupt usual and customary business 
practices of all types of investment advisers. As an 
alternative to the 48-hour requirement, some 
suggested that clients have the right to terminate the 
contract without penalty for a specified period of time 
after delivery of the brochure. 


Although a prior delivery requirement might possibly 
offer greater protection to clients, a right to terminate 
the advisory contract should provide sufficient pro- 
tection without unnecessarily disrupting legitimate 
business practices. Accordingly, the brochure rule 
provides that advisers have the option of satisfying 
the delivery requirement by delivering the brochure to 
the client (1) at least 48 hours prior to entering into an 
advisory contract or (2) at the time of entering into an 
advisory contract which provides for a right of termi- 
nation without penalty within five business days after 
entering the contract. 


Advisers entering into an advisory contract with a 
registered investment company or providing solely for 
impersonal advisory services are exempt from the 
initial delivery requirement. The exemption for invest- 
ment companies was also contained in the rule as 
reproposed in the July 1977 Releases and is based 
upon the safeguards provided by Section 15(c) of the 
investment Company Act of 1940 (the “1940 Act”) [15 
U.S.C. 80a-1 et seq.]. That section requires an adviser 
to furnish information to the board of directors of a 
registered investment company to enable such board 
to evaluate the terms of the proposed advisory con- 
tract. Under these circumstances, it appears unneces- 
sary to require the adviser to deliver a brochure to the 
investment company. 


The exemption for contracts relating to the provision 
of impersonal advisory services substantially changes 
the rule as reproposed in the July 1977 Releases. As 
reproposed, advisers providing impersonal advisory 
services would have been required to deliver a 
brochure to prospective clients. Only one-time trial 
subscriptions to periodic publications costing no 
more than $50 and for no more than three months 
were exempted. 


A substantial number of commentators criticized the 
reproposal as not adequately distinguishing between 





providers of impersonal advisory services, primarily 
publishers of market letters, and those investment 
advisers who actually manage client accounts. The 
commentators suggested that the costs incurred by 
the providers of impersonal advisory services in 
complying with the rule would be prohibitive and 
would have the effect of discouraging new entrants 
into the impersonal advisory business. 


Considering these comments, the Commission has 
exempted contracts for the provision of impersonal 
advisory services, as defined in the brochure rule, 
from the initial delivery requirement. In certain cases, 
however, these advisers must deliver or offer in 
writing to deliver a brochure to clients receiving 
impersonal advisory services, as discussed in the 
following section. 


The Commission did not adopt the suggestion of 
several commentators that the brochure rule include 
an exemption for advisers who provide advisory 
services to large account clients. Commentators 
Supporting an exemption for large account clients 
generally maintained that such clients are financially 
sophisticated and wouid not entrust their money to 
anyone without adequate prior investigation, includ- 
ing in most cases a personal interview. Under those 
circumstances, it was contended, a written disclosure 
statement is unnecessary. 


It is not at all certain, however, that large account 
clients necessarily have sufficient financial acumen 
to obviate the need for the protections afforded other 
advisory clients. Although Rule 146 [17 CFR 230.146] 
under the Securities Act of 1933 (the “Securities Act”) 
{15 U.S.C. 77a et seq.] generally provides an 
exemption from such Act’s registration requirements 
for offerings to persons who are “able to bear the 
economic risk of the investment,” the terms of the 
exemption are strictly limited. The manner of offering, 
nature of the offerees, number of purchasers and 
provision of access to information are all regulated by 
Rule 146. In contrast, in the absence of the brochure 
rule, there would be no statutory provisions, other 
than the Act’s general antifraud provisions, which 
would regulate the information which must be pro- 
vided to large account clients. Finally, the cost 
burden of providing large account clients with the dis- 
closure statement appears to be relatively small. 


The brochure rule also does not include an exemption 
for small advisers, as suggested by some 
commentators. Arguing that compliance with the 
brochure rule would be extremely timeconsuming and 
costly for the small adviser, these commentators 
suggested a number of possible cut-offs based on the 
number of clients, the size of accounts managed, the 
number of employees, or whether the adviser has dis- 
cretionary authority or custody of his clients’ funds or 
securities. 


Clients of small advisers are as entitled to full dis- 
closure as clients of larger advisers. While the 
Commission recognizes that small advisers may incur 
additional time and expense in complying with the 
brochure rule, it is convinced that the benefits 
afforded advisory clients far outweigh any increased 
cost burdens to such advisers. 


C. Offer to Deliver 


The brochure rule, in paragraph (c), requires advisers 
annually to deliver or to offer in writing to deliver 
without charge to each of their clients a written dis- 
closure statement meeting the requirements of the 
brochure rule. Advisers are also required to deliver or 
to offer in writing to deliver a brochure, without 
charge, to clients receiving impersonal advisory 
services under contracts requiring payment of $200 or 
more when entering into an advisory contract and 
annually thereafter. The offer to deliver requirement 
does not apply to contracts with a registered invest- 
ment company or for the provision only of impersonal 
advisory services at a cost of less than $200. 


This is a substantial departure from the rule as 
reproposed in the July 1977 Releases. As reproposed, 
the rule would have required advisers to deliver a 
revised disclosure statement to each of their clients 
within 45 days of a material change in the information 
contained therein. The rule also would have required 
advisers to deliver a revised statement to clients prior 
to renewing or extending an existing advisory contract 
and to prospective clients when entering into a new 
contract in the event that such renewal, extension or 
entrance into a new contract occurred during the 45 
day period. 


Commentators expressed concern about the cost 
associated with providing to advisory clients revised 
brochures and requested clearer guidance from the 
Commission with respect to the concept of 
“materiality,” suggesting that the updating require- 
ment be related to specific questions, rather than to 
materiality. 


Under the brochure rule, all providers of impersonal 
advisory services for which the client is charged $200 
or more must offer to deliver without charge a current 
brochure to prospective clients at the time of entering 
into a contract, and similarly offer a current brochure 
to existing clients annually. Brochures requested in 





3This requirement is satisfied if once every twelve 
months an adviser makes such a delivery or an offer to 
deliver to his clients. It does not require a separate 
timing determination for each client. 
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writing pursuant to such an offer must be delivered 
within seven days of receipt of the request. Advisers 
need not make such an offer to clients receiving only 
impersonal advisory services under contracts 
requiring payment of less than $200 or to registered 
investment company clients. 


The brochure as delivered by the adviser must be 
amended to correct inaccuracies pursuant to revised 
Rule 204-1 regarding amendments to applications for 
registration. As discussed in Section IV below in more 
detail, Rule 204-1 requires, inter alia, that the adviser 
“promptly” file an amendment correcting any material 
inaccuracy with respect to any question in Part Il 
except question 13. The information required by 
question 13, j.e., an annual audited balance sheet 
from advisers who have custody of client funds or 
securities or who receive pre-paid advisory fees six 
months or more in advance and in excess of $500, 
must be filed within 90 days after the end of the 
adviser’s fiscal year. 


Therefore, a brochure as delivered upon entry into the 
advisory contract, and upon request annually, must be 
current as required by Rule 204-1. The brochure rule 
does not specifically require advisers to furnish a 
revised document to each of their clients every time a 
material change occurs, since this obligation is within 
the adviser’s general fiduciary duty to his clients. In 
addition to the formal requirements outlined in the 
adopted and revised rules, advisers still have a 
fiduciary duty under Section 206 of the Act to disclose 
to clients major changes which would particularly 
affect the investment advisory relationship. For 
example, although the revised Form ADV requires 
advisers to file a new balance sheet within 90 days 
after the close of their fiscal years, where significant 
changes (such as insolvency) in. financial condition 
occur, advisers then have a fiduciary duty to advise 
their clients immediately of such changes. 


D. Omission of Inapplicable Information 


The brochure rule, in paragraph (d), permits advisers 
to refrain from providing to a client or prospective 
client information that does not relate to the type of 
advisory service the adviser provides or intends to pro- 
vide to such client or prospective client. 


E. Other Disclosures 


The disclosures required by the brochure rule are only 
minimum disclosure requirements. Paragraph (e) of 
the rule removes any inference that the brochure rule 
is intended to be a “safe-harbor” from other applicable 
disclosure requirements. It states that nothing in the 
brochure rule shall relieve advisers from any other 
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obligation pursuant to any provision of the Act, or the 
rules and regulations thereunder, or other federal 
or state law to disclose any information to their 
clients or prospective clients not specifically required 
by such rule. 


lll. REVISIONS OF FORM ADV 


Form ADV has been revised by changing the informa- 
tion required therein and by reorganizing such form 
into Parts | and Il. Schedules A-G of Form ADV have 
also been revised. The revisions in Part | of Form ADV 
generally are intended (1) to reflect statutory changes 
made by the 1975 Amendments and (2) to obtain 
information about the basic characteristics of the 
advisory industry, particularly information which 
would allow the Commission’s investment adviser 
inspection program to operate more effectively. The 
revisions in Part Il of Form ADV solicit information 
concerning the background and business practices of 
investment advisers. The revisions to Schedules A-D 
of Form ADV and Form BD under the Exchange Act 
will make those schedules identical for registered 
investment advisers who are also registered as broker- 
dealers. Revised Schedule E and new Schedules F and 
G provide space for supplementary information for 
Parts | and Il of Form ADV and a balance sheet. 
Certain of these revisions are discussed below. 


A. Part | of Form ADV 


1. Execution Clause. As reported in the July 1977 
Releases, the execution portion of the Form ADV 
required a notarized signature. This requirement has 
been deleted. 


2. Persons authorized to receive compliance and 
information communications. Item 2(c) of Form ADV, 
as reproposed, asked for the name and address of the 
person authorized to receive compliance and informa- 
tion communications. Several commentators sug- 
gested that such a requirement was an unauthorized 
attempt on the Commission’s part to require all 
investment advisers to have compliance officers. This 
was not the Commission’s intention. Moreover, 
inasmuch as the form already requests the name, 
address and telephone number of the applicant and 
the person from whom additional information about 
the form can be obtained, it appears unnecessary to 
require the name of an additional contact person, 
particularly a person who has no specific statutory 
responsibilities under the Act. Therefore, item 2(c) 
has been deleted. 


3. State registration. Item 3, which seeks 
information concerning the states in which an invest- 
ment adviser is registered, has been revised to require 





the adviser to provide an explanation if his registration 
in any state has been involuntarily terminated. 


4. Mergers and successors. Item 7 provides informa- 
tion concerning mergers with, and successors to, 
investment advisers. Several commentators found the 
language in items 7(a) and (b) confusing. Therefore, 
the language of item 7(a) has been simplified. Also 
item 7(b), which concerns mergers, has deen limited 
to those which have occurred duving the previous ten 
years. This is to prevent lengthy descriptions of the 
adviser’s genealogy which would have no relevance to 
the decision to grant or deny registration. 


5. Statutory disqualification. The 1975 Amendments 
amended Section 203(e) of the Act to expand the 
enumerated grounds which can serve as a basis for a 
denial of an application for registration or the 
revocation of the registration of an investment 
adviser. Therefore, revised Form ADV contains 
questions pertaining to such grounds. 


With respect to the questions in item 10 concerning 
statutory disqualifications, several commentators 
suggested that the time period for all questions be 
limited to 10 years. This is not possible since the Act 
specifies varying time periods for each basis for 
denial or revocation. 


Items 10(a) and (d) have been revised to conform with 
the corresponding items on Form BD. A question at 
the end of item 10(f), as reproposed, concerning 
censures or fines by self-regulatory organizations has 
been deleted. 


Several commentators pointed out that an affirmative 
answer to item 10(k) and the required explanation 
could result in what were private proceedings against 
an individual becoming public. Particularly in light of 
an applicant’s obligation to promptly amend his 
registration if an answer to a question concerning 
statutory disqualifications changes, the question has 
been limited to public proceedings. 


6. Civil litigation. Item 14 asks about civil litigation 
relating to an adviser’s business. Several commentators 
suggested that requiring all litigation to be disclosed in 
a publicly available document would give a meritless 
claim a nuisance value which might induce an adviser to 
attempt to settle the matter. Since this was not an 
intended effect of this question, the question has been 
placed into Part | of the form so that it will not be 
required to be routinely provided to clients by 
investment advisers. This item was also modified to 
require only that material litigation be disclosed if the 
applicant is a defendant in the litigation. 


7. Characteristics of advisers. Items 12(c), 13(a), 15 
and 16 of Part | of Form ADV as revised are the items 


designed to provide information about the basic 
characteristics of investment advisers. We believe such 
questions will be useful (1) in structuring the 
Commission’s investment adviser regulatory program 
on an overall basis and (2) in assisting the regional 
offices in selecting investment advisers for 
examinations. Some commentators criticized the 
questions on the ground that they were inappropriate 
material for a registration form. They suggested that 
such questions should be in a Commission question- 
naire or survey. In addition, other commentators were 
concerned that inclusion of these questions would limit 
the form’s utility as a disclosure document and would 
result in proprietary information becoming readily 
available to the public. 


However, the information which would be derived 
from a one-time questionnaire would become out-of- 
date. Requiring the information on Form ADV, com- 
bined with the annual updating of information which 
will be part of Form ADV-S, should ensure that the 
Commission has this valuable information on a 
current basis. 


In order that an existing or prospective client not be 
distracted by this information, we have moved these 
questions into Part | of Form ADV. Several specific 
changes in the content of these questions have also 
been made. 


8. Balance sheet. The 1975 Amendments added 
Section 203(c)(1)(D) [15 U.S.C. 80b-3(c)(1)(D)] which 
permits the Commission to require in Form ADV “a 
balance sheet certified by an independent public 
accountant and other financial statements (which 
shall, as the Commission specifies, be certified) . . ..” 


Consistent with this authority, advisers who are not 
required to deliver a balance sheet to clients must file 
with the Commission in Part | of the Form ADV an 
unaudited balance sheet prepared in accordance with 
generally accepted accounting principles. The form 
further requires that an audited balance sheet be 
included in Part Il of Form ADV by advisers (1) who 
have custody or possession of clients’ funds or 
securities or (2) who require pre-paid advisory fees in 
excess of $500 per client and six months or more in 
advance. 


The brochure rule as reproposed in the July 1977 
Releases would have required all advisers to include 
in the written disclosure statement an unaudited 
balance sheet, current as of a date not more than 15 
months prior to its distribution. That requirement was 
the object of strong criticism. Of the 165 public 
comments received on the proposals, 116 addressed 
the financial information requirement and almost all 
of the comments were negative. 
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In general, the commentators were concerned that 
providing a balance sheet, no matter in what form, 
would not necessarily provide the client with relevant 
information on which to base a judgment about the 
adviser’s financial condition and might easily be 
misinterpreted. In addition, it was asserted that 
requiring audited balance sheets would be very 
expensive. Advisers in general, and particularly those 
doing business as sole proprietors, were concerned 
about an asserted invasion of privacy in being 
required to disclose financial information. The 
commentators also were concerned that a financial 
disclosure requirement might deter new entrants into 
the advisory business and might unfairly incline 
prospective clients toward selecting larger firms rather 
than smaller firms. 


Some advisers who are sole proprietors objected to 
the balance sheet requirement on the grounds that 
they would have to disclose non-advisory related 
assets and liabilities. It can be noted, however, that 
sole proprietor broker-dealers are already subject to 
the more stringent requirement of filing audited 
balance sheets annually. 


A few commentators, however, addressed themselves 
to a balance sheet requirement for advisers who have 
custody or possession of clients’ funds or securities 
or who require substantial prepayments of advisory 
fees. These commentators indicated it would be more 
appropriate for such advisers to disclose their 
financial condition. 


The requirement that all advisers file a balance sheet 
with the Commission is based on two principal 
reasons. First, the filing of financial information will 
assist the Commission’s staff in its inspection and 
enforcement efforts with respect to registered invest- 
ment advisers. Second, the information should assist 
the Commission generally regarding its regulatory 
programs relating to investment advisers. 


The balance sheet requirement should not be unduly 
burdensome. As a matter of good business practice, 
advisers should maintain those books and records 
necessary to prepare a balance sheet. In addition, 
many states have some form of requirement con- 
cerning the filing of balance sheets as part of their 
investment adviser registration process. New York, for 
example, requires advisers doing business in that 
jurisdiction to file a balance sheet with their registra- 
tion statement. 


B. Contents of Written Disclosure Statement-Part II 
of Form ADV 


Part Il of revised Form ADV contains the information 
required in the written disclosure statement. At the 
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beginning of Part Il, there is an introductory section 
that contains (1) the name, address, and telephone 
number of the investment ac'viser and (2) a general 
summary of the types of information included in the 
disclosure statement. In addition, there is a statement 
of disclaimer to the effect that the Commission has 
not passed upon or approved the information 
regarding the investment adviser contained in Part Il 
or passed upon or approved the qualifications or busi- 
ness practices of the investment adviser. 


The written disclosure statement contains information 
concerning the background and business practices of 
an investment adviser, including (1) the types of 
advisory services provided and the fees for such 
services; (2) the types of clients using the adviser’s 
services; (3) the types of securities with respect to 
which the adviser generally gives advice; (4) the 
methods of analysis used by the adviser; (5) the 
standards of education, if any, established by the 
adviser with respect to persons associated with the 
adviser; (6) the actual education and business 
experience of certain associated persons; (7) other 
business activities of the adviser, inciuding securities 
industry activities and affiliations; (8) the adviser’s 
participation, if any, in connection with securities 
transactions of clients; (9) any conditions for estab- 
lishing or maintaining advisory accounts; (10) the 
nature of the adviser’s discretionary authority, if any, 
with respect to advisory accounts; (11) the adviser’s 
process for reviewing accounts; and (12) with respect 
to certain advisers, a certified balance sheet. 


The information to be included in Part Il of Form ADV 
and significant issues raised by commentators con- 
cerning such information are discussed below. 


1. Advisory services and fees. The first item of Part 
ll relates to the types of services generally offered by 
the adviser and the fees for such services. Using a 
checklist, the adviser must indicate the type or types 
of services generally offered to clients, including but 
not limited to investment supervisory services, 
account management services not involving invest- 
ment supervisory services, or the issuance, on a sub- 
scription basis, of a periodic publication relating to 
securities. In addition, an adviser must furnish 
information concerning the basis or bases of compen- 
sation, amounts charged (basic fee schedules and an 
indication of whether fees are negotiable), and when 
such fees are payable. If advisory fees are payable 
prior to the rendering of the services, the statement 
must indicate whether, to what extent, and under 
what conditions, such fees will be refunded to clients. 
Finally, the adviser must disclose the procedures and 
conditions, if any, pursuant to which the investment 
adviser or any client of the investment adviser may 
terminate an advisory contract prior to the termination 
date set forth in the contract. 





Many commentators thought that the language in 
related items of the old Form ADV and reproposed 
Rule 204-3(d) was confusing and needed clarification. 
Those items, each relating to the types of advisory 
services provided and the advisory fees associated 
with those services, have been combined as item (1) 
of new Part Il. Clarifications were made in the 
questions to avoid confusion about the detail 
expected concerning the adviser’s fee schedule. 


2. Types of clients. The second item on Part Il 
relates to the type of clients to whom the adviser 
generally provides investment advice. The adviser is 
required to list such types of clients, including but 
not limited to, individuals or specified classes of 
individuals, investment companies, pension and 
profit-sharing plans and banks. 


3. Types of securities. The third item on Part Il 
requires the adviser to indicate on a check list the 
types of securities concerning which the adviser 
generally provides advice. 


4. Methods of analysis. The fourth item on Part Il 
concerns the adviser’s methods of analysis, sources 
of information and investment techniques. The 
adviser, in narrative fashion, must relate (1) its 
method of securities analysis, e.g., fundamental 
analysis, technical analysis, cyclical analysis or 
charting; (2) the sources of information applicant 
uses, e@.g., financial newspapers and magazines, 
company prepared information, inspections of 
corporate activities, research materials prepared by 
others, or corporate rating services; and (3) the types 
of investment strategies generally recommended or 
used to implement any investment advice rendered to 
clients, e.g., long term purchases (securities will be 
held at least one year except in unusual 
circumstances), short term purchases (securities will 
generally be sold within one year after purchase), 
trading (securities will generally be sold within 30 
days after purchase), short sales, margin trans- 
actions, or option writing, including covered options, 
uncovered options, and spreading strategies. 


Certain clarifications have been made in this item in 
response to reservations expressed by commentators 
regarding the intended detail of the required 
responses. Some commentators stated that fully 
responsive answers to the question would be too 
lengthy and detailed to be read, and that abbreviated 
answers would be too general to be of any use. 


This item is intended to provide an adviser’s present 
and potential clients with a general description of how 
the adviser formulates its advisory policy. Although 


the Commission does not necessarily agree with the 
critical comments, it has revised the item to require 
that the information be set forth in narrative form. The 
narrative description should provide a more meaning- 
ful disclosure presentation for advisory clients. 


5. Education and business experience. The fifth and 
sixth items in Part Il relate to the education and 
experience of the adviser’s personnel. In item five, the 
adviser must disclose if there are any general 
standards of education and business background 
applicable to persons associated with the adviser 
(other than clerical or ministerial personnel). In item 
six, advisers must disclose the name, age, formal 
education after high school and business background 
for the preceding five years of each member of the 
investment adviser’s investment committee. If the 
adviser does not have an investment committee or 
similar committee, he must provide similar informa- 
tion with respect to persons who determine or approve 
the type of investment advice which will be rendered 
by or on behalf of the adviser. 


Many commentators were critical of the questions 
relating to educational background. Their basic 
contention in this area was that there is no evidence 
that a better educated individual makes a better 
adviser. They were concerned that inclusion of this 
item might imply that there is a positive correlation 
between education background and the quality of 
advisory services. Given the absence of any sub- 
Stantive requirements relating to educational and 
business qualifications of investment advisers, the 
Commission believes that the disclosure of 
information concerning educational and business 
background will be useful to clients in selecting an 
adviser. 


6. Other Business Activities. The seventh and eighth 
items in Part Il relate to any other business activities 
of the adviser, including, specifically, his activities 
and affiliations in the securities business. 


Apparently, many investment advisers provide invest- 
ment advice only as an adjunct to their primary 
activity, which may be in the area of insurance or real 
estate, or perform advisory activities in addition to 
having an unrelated primary occupation. Since clients 
would normally wish to know the extent of his activity 
in the adviser area contrasted to his other business 
endeavors, a question concerning the adviser’s other 
professional activities has been added. Finally, so 
that a client will have a complete picture of the 
adviser’s activities, a question has been added asking 
whether the adviser offers or sells products other than 
securities to his clients. 
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The adviser must disclose to the client other business 
activities, for example, whether he is a broker or 
dealer, and whether he is affiliated with any person in 
the securities business. In view of the potential con- 
flicts of interest which may arise if an investment 
adviser is affiliated with another entity in the 
securities business, it is important for an adviser’s 
clients and prospective clients to be informed of these 
affiliations. 


7. Securities Transactions. The ninth item in Part II 
requires the adviser to make certain disclosures con- 
cerning his relationship, if any, to the securities 
transactions of his advisory clients. An adviser must 
disclose whether (1) as principal, he sells securities to 
or buys securities from any advisory client; (2) as 
agent, he effects securities transactions for any 
advisory client or any person other than an advisory 
client; and (3) he recommends to advisory clients or 
prospective advisory clients the purchase or sale of 
any security in which the adviser holds a position or 
interest. Where the adviser engages in any such trans- 
actions, he must describe the circumstances relating 
to such transactions and any internal procedures 
established concerning conflicts of interest in such 
transactions. In addition, the adviser must describe 
any restriction imposed upon himself or any associ- 
ated person in connection with the purchase or sale 
for his or their own account of securities 
recommended to advisory clients. 


8. Investment supervisory and account management 
services. The tenth, eleventh and twelfth items relate 
primarily to advisers who provide investment super- 
visory services or account management services. Such 
advisers must describe (1) what conditions, if any, 
including minimum amount of assets under manage- 
ment, are imposed on accounts; (2) the extent, if any, 
of discretionary authority involved in the supervision 
and management of accounts; (3) the process of 
reviewing each investment advisory account; and (4) 
reports regularly furnished to clients concerning their 
advisory accounts. Certain questions included in the 
reproposal have been eliminated, some because the 
answers would most likely be very general and 
uninformative, and others because the information 
was considered unnecessary. 


Item 11 also must be answered by advisers who, 
although not providing investment supervisory or 
account management services, nevertheless deter- 
mine or suggest the broker or dealer through which, 
or the commission rates at which, securities trans- 
actions for client accounts are effected. Item 11 con- 
tains questions which are designed to provide clients 
with general information concerning the adviser’s 
brokerage placement practices, including the 
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selection of brokers and the amount of commissions.4 


Two questions have been deleted in order to make the 
written disclosure statement a more understandable 
document. In the brochure rule and Form ADV as 
reproposed in July 1977, advisers providing invest- 
ment supervisory or account management services 
were asked to describe their organizational structure 
and to discuss specific client circumstances which 
the adviser considers in supervising investments or 
managing accounts. The question relating to the 
adviser’s organizational structure has been eliminated 
because a client should receive sufficient information 
about the adviser’s business practices from the 
answers to items 4, 11 and 12. The question relating 
to specific client circumstances which influence an 
advisers investment decisions has also been elimi- 
nated as being too burdensome. 


9. Balance sheet. The modified balance sheet 
requirement for Part Il of Form ADV would apply to 
advisers (1) who have custody or possession of 
clients’ funds or securities or (2) who require clients 
to pre-pay advisory fees in excess of $500 and for six 
months or more in advance. Unlike the Part | require- 
ment for an unaudited balance sheet, an audited 
balance sheet is required by item 13 of Part Il since 
clients and prospective clients should have more reli- 
able information concerning the financial condition of 
advisers who hold clients’ funds or securities or who 
require substantial pre-paid fees. 


The requirement of filing an audited balance sheet 
with the Commission and of delivering it to clients 
should not be unduly burdensome for these advisers. 
Advisers who maintain custody or possession of 
client funds or securities are required by Rule 206(4)-2 
[17 CFR 275-206(4)-2] under the Act to have these 
funds or securities examined annually by an 
independent public accountant. Since these advisers 
are accustomed to having an audit of certain of their 
books and records, requiring an audited balance sheet 
should not be an undue burden. 


C. Revisions Related to Schedules A-G of Forms 
ADV and BD 


Schedules A-D to Form ADV and Form BD, the regis- 
tration form under the Exchange Act for brokers and 
dealers, have been revised to make the two sets of 
schedules identical. This will enable registered invest- 





4See Securities Act Release No. 33-6019, January 30, 
1979, for a general discussion of the background, 
purpose and effect of this disclosure. 





ment advisers who are also registered as 
broker-dealers and prospective dual registrants to file 
these schedules without as much administrative 
burden. With identical schedules, dual registrants will 
be able to prepare one set and make a duplicate, 
marking each to indicate whether it relates to Form 
ADV or Form BD, rather than being required to 
prepare two sets of originals. Schedules E and F have 
been included to allow space to expand answers to 
Part | and il respectively. Schedule G provides for the 
balance sheet. 


While the commentators were pleased that the 
Commission was attempting to develop a uniform 
registration form for use by the Commission and 
those states which require investment adviser regis- 
tration, they had serious objections to proposed 
Schedule G which would have been the means to 
accomplish this goal. The commentators were con- 
cerned that what was intended to make registration 
easier for investment advisers would have actually 
resulted in a more burdensome, detailed registration 
process. 


The information proposed in Schedule G has been 
eliminated from Form ADV. The Commission and its 
staff intend, however, to pursue discussions with 
representatives of the North American Securities 
Administrators Association and other associations of 


state securities administrators toward the goal of 
adoption of a satisfactory schedule for supplementary 
information. 


IV. REQUIREMENT TO REVISE FORM ADV, RULE 
204-1 


Rule 204-1(a) has been amended to require registered 
investment advisers, and those advisers whose appli- 
cation for registration is pending when the revised 
form becomes effective, to file a revised Form ADV. 
Such advisers must file a revised form no later than 
July 31, 1979. 


In addition, Rule 204-1(b) has been amended to 
require investment advisers to amend the individual 
items contained in Parts | and Il of Form ADV on the 
basis of: (1) those items which require amendments 
promptly after any change; (2) those items which 
require amendments promptly after material changes; 
and (3) those items which require amendments 
annually. 


The first category consists of a limited number of 
items in Part | which are essential for the Commission 
to monitor the status of registrants and which apprise 
the Commission of any statutory disqualifications 
which exist with respect to an adviser or any associ- 
ated person. The second category contains the 


balance of the items in Part | (except for the general 
business questions and question 17) and all of the 
questions in Part II with the exception of question 13. 
The third category consists of the general business 
questions and question 17 in Part | and question 13 in 
Part Il and certain other items in Part | and the balance 
of Part Il changed in a non-material manner. 


V. RECORDKEEPING REQUIREMENT 


The Commission has amended the Act’s record- 
keeping provision to require advisers to keep a record 
of disclosure statements provided clients under the 
brochure rule. Rule 204-2 generally requires registered 
advisers to make and keep accurate and current 
certain records. A new paragraph (a)(14) has been 
added to require such advisers to keep (1) a copy of 
each written statement sent to a client or prospective 
client in accordance with the provisions of the 
brochure rule and (2) a record of the dates that each 
statement was delivered or offered to be delivered to 
any client or prospective client who subsequently 
becomes a client. 


Vi. FORM ADV-S 


The Commission has amended Rule 204-1 to require 
investment advisers, on an annual basis, to file a new 
Form ADV-S informing the Commission of certain 
information about the adviser’s business. Form ADV-S 
is intended to advise the Commission whether the 
adviser is still in business and whether his address 
has changed, as well as to remind the applicant of his 
responsibility to file required amendments to his 
Form ADV. In addition, Form ADV-S contains a 
reminder to an adviser to file on Schedule G of Form 
ADV a current balance sheet that satisfies the require- 
ments of Item 17 of Part | or Item 13 of Part Il of Form 
ADV. Form ADV-S also requires an adviser to file a 
copy of each form of written disclosure statement, 
other than disclosure statements in the form of Part ll, 
used by the adviser to comply with the brochure rule 
during the preceding fiscal year of the adviser. 


Use of this form combined with appropriate follow-up 
measures should allow the Commission to remove 
inactive registrants from its list of active advisers. In 
addition, by requiring notification of a change of 
business address in the Form ADV-S, the regional 
offices may avoid wasteful inspection trips to former 
places of business. 


AUTHORITY, EFFECTIVE DATE 


The Commission hereby adopts Rule 204-3 and para- 
graph (14 of Rule 204-2(a), pursuant to the authority 
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contained in Sections 204, 206(4) and 211(a) of the 
Act [15 U.S.C. 80b-4, 80b-6 and 80b-11(a)]. The 
Commission hereby revises Rule 204-1 and adopts 
Form ADV-S pursuant to the authority contained in 
Sections 204, 206(4) and 211(a) of the Act. The 
Commission hereby revises Form ADV and Schedules 
A-G pursuant to the authority contained in Sections 
203 hs U.S.C. 80b-3], 204, 206(4) and 211(a) of the 
Act. 


The amendments to Schedules A-D to Form BD, the 
registration form for brokers and dealers under the 
Exchange Act, are adopted pursuant to the authority 
of Sections 15(b)(1) and 23(a) of the Exchange Act [15 
U.S.C. 780(b)(1) and 78w(a)]. Since these amend- 
ments to Schedules A-D to Form BD are technical in 
nature and are intended to ease the administrative 
burden on brokers and dealers who are, or may 
become, registered as investment advisers, the 
Commission finds that any burden on competition 
imposed by the amendments to Schedules A-D to 
Form BD is necessary and appropriate in the public 
interest and for the protection of investors. 


The Commission is aware that the new reporting and 
disclosure provisions adopted may impose certain 
additional burdens on applicants. Therefore, invest- 
ment advisers who plan to register prior to July 
31, 1979, may file either a current or a revised Form 
ADV, but must file a revised Form ADV by July 31, 
1979. Advisers presently registered must file an 
amendment by July 31, 1979, to conform with the new 
requirements (a filing for which no fee is charged). 


The foregoing adoption and revised rules and forms 
become effective July 31, 1979. 


The registration forms are being printed and will be 





Sitem 11 of Part Il of Form ADV, which requires 
narrative disclosure of certain information relating to 
brokerage placement practices to the Commission 
and, under Rule 204-3, to advisory clients and pro- 
spective advisory clients, is also adopted, in part, 
pursuant to the authority contained in Section 28(e)(2) 
of the Exchange Act [15 U.S.C. 78bb (e)(2)]. In 
Securities Act Release No. 33-6019, dated January 30, 
1979, the Commission announced the simultaneous 
adoption of similar disclosure requirements for regis- 
tered investment companies and certain other issuers 
and made certain findings as required by Section 
23(a)(2) of the Exchange Act [15 U.S.C. 78w(a)(2)]. 
The discussion of these disclosure requirements and 
the findings contemplated by Section 23(a)(2) which 
appear in that notice are, with respect to information 
required by Item 11 of Part Il of Form ADV, herein 
incorporated by reference. 
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available shortly from the Commission’s Office of 
Publications. After the revised forms become avail- 
able, registrants are encouraged to amend their filings 
to comply with the new requirements before July 31, 
1979. 


The Commission finds that the changes in the rules 
and forms adopted today from those published in the 
July 1977 Releases have already been generally 
subject to comment and are either technical in nature 
or less burdensome than the proposals in the July 
1977 Releases so that further notice and rulemaking 
procedures pursuant to the Administrative Procedure 
Act [5 U.S.C. § 553 et seq.] are not necessary. 


COMMISSION ACTION 


PART 249—FORMS, SECURITIES EXCHANGE ACT 
OF 1934 


1. Part 249 of Chapter Il of Title 17 of the Code of 
Federal Regulations under the Securities Exchange 
Act of 1934 is amended as follows: 


By amending § 249.501 Form BD, for application for 
registration as a broker or dealer or to amend or 
supplement such application. 


Schedules A-D to Form BD are amended in certain 
technical respects. 


(A copy of Schedules A-D to Form BD are attached 
hereto). 


PART 275—RULES AND REGULATIONS, 
MENT ADVISERS ACT OF 1940 


INVEST- 


ll. Part 275 of Chapter Il of Title 17 of the Code of 
Federal Regulations under the Investment Advisers 
Act of 1940 is amended as follows: 


1. By revising § 275.204-1 in its entirety as follows: 
§ 275.204-1 Amendments to application for registra- 
tion. 


(a) Every investment adviser whose registration is 
effective or whose application for registration is 
pending July 31, 1979, shall then file as an amend- 
ment to the application a complete Form ADV (§ 279.1 
of this chapter) as revised as of July 31, 1979, unless 
it shall have prior thereto so amended its application. 


(b)(1) If the information contained in the response to 
questions 2, 4, 6, 10, 12(a), 12(b) and 14 of Part | of 
any application for registration as an investment 
adviser, or in an; amendment thereto, becomes 
inaccurate for any reason, or if the information con- 
tained in the response to questions 5, 7, 8, 9 and 11 of 
Part |, or any question in Part Il (except question 13), 





of any application for registration as an investment 
adviser, or in any amendment thereto, become 
inaccurate in a material manner, the investment 
adviser shall promptly file an amendment on Form 
ADV (§ 279.1 of this chapter) correcting such 
information. 


(2) If the information contained in response to 
questions 5, 7, 8, 9 and 11 of Part |, or any question in 
Part Il (except question 13), of any application for 
yegistration as an investment adviser, or in any 
amendment thereto, becomes inaccurate but not in a 
material manner, or the information contained in 
response to questions 12(c), 13, 15 and 16 of Part | of 
any application for registration as an investment 
adviser, or in any amendment thereto, becomes 
inaccurate for any reason, the investment adviser shall 
file an amendment on Form ADV (§ 279.1 of this 
chapter) correcting such information within 90 days of 
the end of its fiscal year. In addition, a balance sheet, 
as required by question 17 of Part | or question 13 of 
Part Il, shall be filed within 90 days of the end of 
applicant’s fiscal year. 


(3) if the information contained in response to 
question 3 of Part | becomes inaccurate, the invest- 
ment adviser shall file an amendment on Form ADV 
correcting such information within 90 days of the end 
of applicant’s fiscal year. However, if the investment 
adviser’s license has been withdrawn or involuntarily 
terminated, the investment adviser shall promptly file 
an amendment. 


(c) Every investment adviser whose registration is 
effective on the last day of its fiscal year shall file a 
Form ADV—S(§ 279.3 of this chapter) within 90 days 
of the end of its fiscal year unless its registration has 
been withdrawn, cancelled or revoked prior to that 
date. 


(d) Every document required pursuant to this rule 
shall constitute a “report” within the meaning of 
Sections 204 and 207 of the Act [15 U.S.C. 80b-4, 
80b-7]. 


2. By adding new paragraph (a)(14) to § 275.204-2 to 
read as follows: 


§ 275.204-2 Books and records to be maintained by 
investment advisers. 


* 


(14) A copy of each written statement and each 
amendment or revision thereof, given or sent to any 
client or prospective client of such investment adviser 
in accordance with the provisions of Rule 204-3 under 
the Act, and a record of the dates that each written 
statement, and each amendment or revision thereof, 


was given, or offered to be given, to any client or 
prospective client who subsequently becomes a 
client. 


3. By adding a new § 275.204-3 to read as follows: 
§ 275-204-3 Written disclosure statements. 


(a) General requirement. Uniess otherwise provided 
in this rule, an investment adviser, registered or 
required to be registered pursuant to Section 203 of 
the Act shall, in accordance with the provisions of 
this section, furnish each advisory client and 
prospective advisory client with a written disclosure 
statement which may be either a copy of Part Il of its 
Form ADV which complies with § 275.204-1(b) under 
the Act or written document containing at least the 
information then so required by Part Il of Form ADV. 


(b) Delivery. (1) An investment adviser, except as 
provided in paragraph (2), shall deliver the statement 
required by this section to an advisory client or 
prospective advisory client (i) not less than 48 hours 
prior to entering into any written or oral investment 
advisory contract with such client or prospective 
client, or (ii) at the time of entering into any such con- 
tract, if the advisory client has a right to terminate the 
contract without penalty within five business days 
after entering into the contract. 


(2) Delivery of the statement required by paragraph 
(1) need not be made in connection with entering into 
(i) an investment company contract or (ii) a contract 
for impersonal advisory services. 


(c) Offer to deliver. (1) An investment adviser, except 
as provided in paragraph (2), annually shall, without 
charge, deliver or offer in writing to deliver upon 
written request to each of its advisory clients the 
statement required by this section. 


(2) The delivery or offer required by paragraph (1) 
need not be made to advisory clients receiving 
advisory services solely pursuant to (i) an investment 
company contract or (ii) a contract for impersonal 
advisory services requiring a payment of less than 
$200; 


(3) With respect to an advisory client entering into a 
contract or receiving advisory services pursuant to a 
contract for impersonal advisory services which 
requires a payment of $200 or more, an offer of 
the type specified in paragraph (1) shal! also be made 
at the time of entering into an advisory contract. 


(4) Any statement requested in writing by an 
advisory client pursuant to an offer required by this 
paragraph must be mailed or delivered within seven 
days of the receipt of the request. 
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(d) Omission of inapplicable information. If an 
investment adviser renders substantially different 
types of investment advisory services to its advisory 
clients, any information required by items (4) through 
(6) or (10) thorugh (13) of Part Il of Form ADV may be 
omitted from the statement furnished to an advisory 
client or prospective advisory client if such 
information is applicable only to a type of investment 
advisory service or fee which is not rendered or 
charged, or proposed to be rendered or charged, to 
that client or prospective client. 


(e) Other disclosures. Nothing in this rule shall 
relieve any investment adviser from any obligation 
pursuant to any provision of the Act or the rules and 
regulations thereunder or other federal or state law to 
disclose any information to its advisory clients or 
prospective advisory clients not specifically required 
by this rule. 


(f) Definitions. For the purpose of this rule: (1) 
“contract for impersonal advisory services” means any 
contract relating solely to the provision of investment 
advisory services (i) by means of written material or 
oral statements which do not purport to meet the 
objectives or needs of specific individuals or 
accounts; (ii) through the issuance of statistical 
information containing no expression of opinion as to 
the investment merits of a particular security; or (iii) 
any combination of the foregoing services. 


(2) “entering into,” in reference to an investment 
advisory contract, does not include an extension or 
renewal without material change of any such contract 
which is in effect immediately prior to such extension 
or renewal. 


(3) “investment company contract” means a contract 
with an investment company registered under the 
Investment Company Act of 1940 which meets the 
requirements of Section 15(c) of that Act. 


FORM ADV 
(Instruction 


Sheet) 
ADVISERS ACT OF 1940 


PART 279—FORMS PRESCRIBED UNDER THE 
INVESTMENT ADVISERS ACT OF 1940 


lll. Part 279 of Chapter II of Title 17 of the Code of 
Federal Regulations is amended as follows: 


1. By amending § 279.1 Form ADV, for application 
for registration of investment adviser, and for 
amendments to such registration statement. 


This form shall be filed pursuant to Rule 203-1 
(§ 275.203-1 of this chapter) as an application for 
registration of an investment adviser pursuant to 
sections 203(c) or 203(g) of the Investment Advisers 
Act of 1940, and also as an amendment to registration 
pursuant to Rule 204-1 (§ 275.204-1 of this chapter). 


(A copy of Form ADV as adopted has been filed with 
the Office of the Federal Register as part of the 
original document and is presented in 16 SEC Docket 
14). 


2. By amending § 279.3 Form ADV-S, annual report 
of registered advisers. 


This form shall be filed pursuant to Rule 204-1(c) 
(§ 275.204-1 of this chapter) as an annual report of 
registered investment advisers. 


(A copy of Form ADV-S as adopted has been filed 
with the Office of the Federal Register as part of the 
original document and is presented in 16 SEC Docket 
14). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





APPLICATION FOR REGISTRATION AS AN INVESTMENT ADVISER 
OR TO AMEND SUCH AN APPLICATION UNDER THE INVESTMENT 





GENERAL INSTRUCTIONS FOR PREPARING AND FILING FORM ADV AND SPECIAL INSTRUCTIONS 
FOR COMPLETING FORM ADV AS AN APPLICATION FOR REGISTRATION WITH THE SECURITIES 
AND EXCHANGE COMMISSION AS AN INVESTMENT ADVISER OR TO AMEND SUCH AN APPLICATION 





l. 


Exchange Commission, Washington, D.C. 20549. 
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This Form and any Schedules and continuation sheets required in connection 
with it shall be completed and filed in triplicate with the Securities and 


Retain one additional copy for your 





records. All information required by Form ADV and any Schedule thereunder must 
be submitted on the officially prescribed forms (or mechanical reproductions thereof). 
Additional copies are available at any office of the Commission. 


2. Form ADV consists of two parts, Part I and Part II. Both parts shall be 
completed and filed with the Commission. 


3. At the time of the filing of an application for registration under the Act, 
the applicant shall pay to the Commission a fee of $150, no vart of which shall 
be refunded. There is no fee for the filing of any amendments to Form ADV. 


4. Each copy of the execution page must contain an original manual signature 
of the appropriate duly authorized individual. Mechanical reproductions of 
Signatures are not acceptable. All other pages containing correct informa- 
tion may be mechanically reproduced by any method producing clear, legible 
copies of identical type size. Copies must be on 8-1/2 x 11 inch paper. 








5. If Form AW is filed by a sole proprietor, it shall be signed by the pro- 
prietor; if it is filed by a partnership, it shall be signed in the name of 
the partnership by a general partner; if it is filed by an unincorporated 
organization or association which is not a partnership, it shall be signed 

in the name of such organization or association by the managing agent—i.e., 

a duly authorized person who directs or manages or who participates in direct- 
ing or managing its affairs; if it is filed by a corporation, it shall be 
signed in the name of the corporation by a principal officer duly authorized. 


6. I£ the space provided for any answer on the Form is insufficient, the com- 
plete answer shall be prepared on Schedule E with respect to Part I of the Form 
and on Schedule F with respect to Part II of the Form, which shall be attached 
to the Form. If the space provided for any answer on the Schedules is insuffi- 
cient, the answer shall be completed on additional copies of the applicable 
Schedule which shall also be attached to the Form. 


7. Individuals’ names, except for executing signatures, shall be given in 
full wherever required (last name, first name, middle name). The full middle 
name is required. Initials are not acceptable unless the individual legally 
has only an initial. If this is the case, so indicate after the initial. 





CAUTION: WHEN ANY ITEM ON A PAGE IS AMENDED, IT IS NECESSARY TO 
ANSWER ALL ITEMS ON THE PAGE BEING AMENDED. PAGES WHICH CONTAIN 
CBSOLETE INFORMATION ARE RETIRED TO THE COMMISSION'S INACTIVE FILES. 





8. Definitions. Unless the context otherwise requires: 


a. All terms used in the Form have the same meaning as in the Investment 
Advisers Act of 1940 and the rules and regulations thereunder. 


b. "Jurisdiction" means a state,’a territory, the District of Columbia, 


oo Same ey of Puerto Rico, or any subdivision or regulatory body 
ereo +. 


Cc. "Applicant" Means the investment adviser or person which will be the 
investment adviser and not the individual completing the form unless they 
are identical. "Applicant" includes a "Registrant." 
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d. "Self-Regulatory Organization" means any national securities exchange, 
national securities association, or clearing agency, registere§ under the 
Securities Exchange Act of 1934. 


e. "Client" means an investment advisory client. 


9. UNDER SECTIONS 203(c), 204, 206, AND 211(a) OF THE INVESTMENT ADVISERS ACT OF 
1940 AND THE RULES AND REGULATIONS THEREUNDER, THE COMMISSION IS AUTHORIZED 

TO SOLICIT THE INFORMATION REQUIRED BY THIS FORM FROM APPLICANTS FOR REGIS- 
TRATION AS INVESTMENT ADVISERS. THE INFORMATION SPECIFIED BY THIS FORM (OTHER 
THAN SOCIAL SECURITY NUMBERS) MUST BE PROVIDED PRIOR TO THE PROCESSING OF ANY 
APPLICATION. DISCLOSURE OF SOCIAL SECURITY NUMBERS IS VOLUNTARY. THE INFOR- 
MATION WILL BE USED FOR THE PURPOSE OF DETERMINING WHETHER THE COMMISSION 
SHOULD GRANT OR DENY REGISTRATION TO AN APPLICANT AND OTHER REGULATORY PURPOSES. 
SOCIAL SECURITY NUMBERS WILL ASSIST THE COMMISSION IN IDENTIFYING APPLICANTS 
AND, THEREFORE, IN PROMPTLY PROCESSING APPLICATIONS. INFORMATION SUPPLIED 

ON THIS FORM WILL BE INCLUDED IN THE PUBLIC FILES OF THE COMMISSION AND 

WILL BE AVAILABLE FOR INSPECTION BY ANY INTERESTED PERSON. A FORM WHICH 

IS NOT PREPARED AND EXECUTED IN COMPLIANCE WITH APPLICABLE REQUIREMENTS 

MAY BE RETURNED AS NOT ACCEPTABLE FOR FILING. ACCEPTANCE OF THIS FORM, 

HOWEVER, SHALL NOT CONSTITUTE ANY FINDING THAT IT HAS BEEN FILED AS REQUIRED 

OR THAT THE INFORMATION SUBMITTED IS TRUE, CURRENT, OR COMPLETE. INTENTIONAL 
MISSTATEMENTS OR OMISSIONS OF FACT CONSTITUTE FEDERAL CRIMINAL VIOLATIONS. 

(See 18 U.S.C. 1001 and 15 U.S.C. 80b-17.) 





SPECIAL INSTRUCTIONS FOR FILING FORM ADV AS AN APPLICATION 





10. If Form ADW is being filed as an application for registration, all 
applicable items must be answered in full. If any "item" is not applicable, 
indicate by "none" or "N/A" aS appropriate. Items requiring information 
relating to the business activities of applicant should be answered to 
disclose what such activities will be when registration becomes effective. 


ll. If any non-resident of the United States is named in the Form, consult 
Rule 0-2 to determine whether he is required to file a consent to service 
of process and a power of attorney. Non-residents of the United States 
should also consult Rule 204-2(j) under the Act concerning the notice or 
undertaking relating to books and records which non-resident investment 
advisers are required to file with Form AD. 





SPECIAL INSTRUCTIONS FOR AMENDING FORM ADV 





12. Rule 204-1(b)(1) requires that if the information contained in response 

to questions 2, 4, 6, 10, 12(a), 12(b), and 14 of Part I of any application 

for registration as an investment adviser, or in any amendment thereto, becomes 
inaccurate for any reason, or if the information contained in response to 
questions 5, 7, 8, 9, and ll of Part I, or any question in Part II (except 
question 13), of any application for registration as an investment adviser, 
becomes inaccurate in a material manner, the investment adviser shall promptly 
file an amendment on Form AD correcting such information. In addition, if the 
information contained in response to questions 5, 7, 8, 9, and 1l of Part I or 
any question in Part II, (except question 13), of any application for registration 
aS an investment adviser, or in any amendment thereto, becomes inaccurate but 
not in a material manner, or the information contained in response to questions 
12(c), 13, 15, and 16 of Part I of any application for registration, becomes 
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inaccurate for any reason, the investment adviser shall file an amendment on Form 
ADV correcting such information no later than 90 days after the end of applicant's 
fiscal year. In addition, a balance sheet, as required by question 17 of Part 

I or question 13 of Part II, shall be filed no later than 90 days after the end 
of applicant's fiscal year. 


If the information contained in response to question 3 of Part I becomes 
inaccurate, the investment adviser shall file an amendment on Form ADV correcting 
such information no later than 90 days after the end of applicant's fiscal year. 
However, if the investment adviser's license has been withdrawn or involuntarily 
terminated, the investment adviser shall promptly file an amendment. 


13. When an amendment is necessary, only the pages being amended, the 
execution page and page 1 of Part I need be filed, although these must 
be completed in full. Three copies of each of such pages should be filed. 





INSTRUCTIONS AS TO SPECIFIC ITEMS ON FORM ADV 





14. Item 2(a) - Include a street address; post office box numbers alone 
are not acceptable. 


15. Execution - The execution must include an original manual signature. 
Mechanical reproductions of signatures are not acceptable. 





16. Item 8(b) - If a registered partnership is dissolved and a new one is 
created to continue the business of the old one, the new partnership must 
file a new or successor application as an investment adviser. 


17. Item 10 - Check answers to Items 2(a), 8, and 9 of Part I, and the related 
Schedules, for the names of all persons who are covered by any of the sub- 

sections of Item 10 of Part I. Similarly, any persons who directly or indirectly 
control or are controlled by the applicant, including any employee, are covered 

by Item 10 of Part I. For each affirmative answer, list each person involved on a 
separate Schedule D and explain these incidents, including, for example, the varties 
involved, time and place, subject matter, and the outcome of the proceedings. 





INSTRUCTIONS RELATING TO SCHEDULES 





18. Schedule A - Schedule A is for corporations. 


NOTE: If applicant is owned directly, or indirectly through one or more 
intermediaries, by a corporation, then such corporation's share- 
holders should be considered in determining who must be listed on 
Schedule A. 


19. Schedule B - Schedule B is for partnerships. 


20. Schedule C - Schedule C is to be completed only by organizations or 
associations which are not sole proprietorships, partnerships, or corporations. 


21. Schedule D - Schedule D is to be filed for the following classes of persons: 


(a) Each natural person named in Items 2(a), 8, or 9 or any Schedule 
thereunder, except that Schedule D need not be furnished for any 
person who meets both the following conditions: (1) he owns less 
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than 10% of any class of equity security of the applicant, and 
(2) he is not an officer, director or person with similar status 
or functions. 


(b) Each person subject to any action reported under Item 10; and 


(c)(1) Each member of applicant's investment committee or similar 
group, if any, which determines or approves what investment 
advice shall generally be rendered by applicant to any client, 
or to which clients such investment advice shall be rendered. 


In the absence of an investment committee or similar group, 
each person associated with applicant who determines or 
approves what investment advice shall be rendered by applicant 
to any client, or to which clients such investment advice 
shall be rendered (if more than five such persons, it is 
necessary to complete a separate Schedule D only for those 
persons having supervisory responsibility over those persons 
described in this paragraph). 


22. Schedule E - Schedule E may be used (1) where the space provided for 
any answer in Part I on the form is insufficient, or (2) in response to each 
item in Part I of the form which requires the submission of Schedule E. 
Schedule E should not be used when the space on any other Schedule 

is insufficient. In that case use additional copies of the applicable 
Schedule. 


23. Schedule F - Schedule F may be used (1) where the space provided for any 
answer on Part II of the Form is insufficient, or (2) in response to each 
item in Part II of the Form which requires the submission of Schedule F. 
Schedule F should not be used when the space on any other Schedule is 
insufficient. In that caSe use additional copies of the applicable Schedule. 


24. Schedule G - Schedule G is for the balance sheet required by Item 
17 of Part I and Item 13 of Part II. 
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APPLICATION FOR REGISTRATION AS AN INVESTMENT 
ADVISER OR TO AMEND SUCH AN APPLICATION UNDER 
THE INVESTMENT ADVISERS ACT OF 1940 SEC_USE 
FILE No. 
Securities and Exchange Commission, Washington, D.C. 20549 801- 


DOC. SEQ. NO. 














GENERAL: Read all instructions before preparing the form. Please print or type all 

responses. If this form is filed as an amendment, a completed and signed execution 

page, Page 1 of Part I (this page) and those pages containing items which are being 

amended or which have changed since the previous filing must be filed. Such pages 

should be completed in full. Submit check for $150 if this is an application for 

registration. Return in triplicate 

I. (a) If this is an APPLICATION for registration, check here, _ 
all items in full. aie 

(b) If this is an AMENDMENT to an application, check here, __ amd specify 

below all parts which are amended. 





and complete 


Item(s) of Part I of Form AW Schedule A Schedule B 
Item(s) of Part II of Form ADV 








Schedule C Schedule D 
Schedule E Schedule F Schedule G 


STITUTE CRIMINAL VIOLATIONS. 





Exact name, principal business address, mailing address, if different, and 
telephone number of applicant: 


nal action. 


OMISSIONS OF FACTS MAY CON 


Full name of applicant (If gole proprietor, state last, IRS Empl. Ident. 
first, and middle name): No. 





Name under which business 1s conducted, if different: 


failure to keep accurate books and records 


late such Federal securities laws 





If name of business is hereby amended, state previous name: 





Address Of principal place of business: (Do not use P.O. Box Number) 





(NUMBER AND STREET) (CITY) (STATE) (ZIP CODE) 
Mailing Address, if different: 








Telephone Number : 


(AREA CODE) (TELEPHONE NUMBER) 
Address of each location of the books and records applicant is required to 
maintain, pursuant to Section 204 of the Investment Advisers Act of 1940 


and the rules thereunder, if different from address of principal place 
of business: , 
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WARNING: Failure to keep this form current and 
as required by the Federal securities laws would vio! 


INTENTIONAL MISSTATEMENTS OR 
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FORM ADV OFFICIAL USE 
Part I 
Page 2 
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2.(b) 


Persons to contact for further information concerning this Form: 


Name: Title: 








Mailing Address: Telephone No.: 











Applicant consents that notice of any (Last name) (First name) (Middle name) 
proceeding before the Commission in 
connection with its application for 





or registration as an investment (No. and Street) 
adviser may be given by sending notice 


by registered or certified mail or 





confirmed telegram to the person named (City) (State) (ZIP Code) 





at the address given. 


Does applicant have offices other than that mentioned in item 2(a)? 
(If "yes," state their addresses and: telephone numbers on Schedule E.) 


= wf 


Applicant's fiscal year ends: 





day month 





AL 
KS__ 
NY 


Ww. 


Applicant is filing or has filed its application for registration or license, or 
membership as an investment adviser with the following: (Place a code after each 
applicable jurisdiction in accordance with the following: If currently applying, 
insert number "1," if application is pending, insert number "2," if already 
registered, licensed, or a member, insert number "3.") 


If any license, registration, or membership listed below is of a restricted 
nature or has been suspended or involuntarily terminated, or withdrawn 
or voluntarily terminated, explain on Schedule E. 


AK_ AZ__ AR_ CA_CO_CT_DE_DC_ FL_GA_H#HI_ID_IL_IN_ IA 


ME_ MD MA_ MI_OMN_ MS MO OMT ONE. NV NH ON __ 


IA_ —_— 
ND__OH__ OK_ OR_ PA_ RI_ SC_ SD_ TN_TX_UT_VT_VA_ W_ 
WY_ PR__ OTHER 





(Specify) 





4. 


Applicant is a: 


Corporation Partnership 


___ Sole Proprietorship 


Other (specify): 
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FORM ADV 
Part I 


Page 3 
5. If applicant is a corporation: 








(a) Date and place of incorporation: 


Date: State: 
(Month-Day~Year ) 








(b) List below each class of equity security: 


Class 














If applicant is a sole proprietor, state current legal residence address and 
social security number. 


Social Security No.: 








(Number and Street) (City) (State) (ZIP Code) 





-(a) Is applicant filing this application as a successor who is NO_ 
taking over all or substantially all of the assets and 
liabilities and continuing the business of a registered 
investment adviser? If "yes," state: 


(1) Date of Succession: 





(2) Full name, IRS Empl. Ident. No. and SEC File No. of predecessor: 


Name : LS 
IRS Empl. Ident. No.: 
SEC File Number: 











Has applicant, during the previous ten years, merged with or acquired another 
registered investment adviser? (If "yes," explain on Schedule E.) 


YES 





If applicant is a corporation, complete Schedule A. 
If applicant is a partnership, complete Schedule B. 


If applicant is other than a sole proprietorship, partnership, or corporation, 
complete Schedule C. 
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FORM ADV OFFICIAL USE 

Part I 

Page 4 

9.(a) Does any person not named in Items 2(a) and 8, or any Schedule 
thereunder, directly or indirectly through agreement or otherwise, 
exercise or have the power to exercise a controlling influence 
over the management or policies of applicant?........ceeccccecees 
(If "yes," state on Schedule E the exact name of each person (if 
individual, state last, first, and middle names) and describe the 
agreement or other basis through which such person exercises or 
has the power to exercise a controlling influence.) 








Is the business of applicant wholly or partially financed, directly 

or indirectly, by any person not named in items 2(a) and 8, or any 

Schedule thereunder, in any manner other than by: (1) a public 

offering of securities made pursuant to the Securities Act of 1933; 

(2) credit extended in the ordinary course of business by suppliers, 

banks and others; or a satisfactory subordination agreement, as YES NO_ 
defined in Rule 15c3-1 under the Securities Exchange Act of 1934 pa ae 
(17 CPR: 24025631) 2 sv dossis < sinc vs Sales sea ceeees os caeneuses scenens 

(If "yes," state on Schedule E the exact name (last, first, middle) 

of each person and describe the agreement or arrangement through 

which such financing is made available, including the amount thereof.) 





State whether the Applicant, any person named in Items 2(a), 8 or 9, or any 
Schedule thereunder, or any other person directly or indirectly controlling, 
or controlled by applicant, including any employee of applicant: 


ONS. 


(a) Has been found by the Securities and Exchange Commission or any juris- 
diction to have willfully made or caused to be made in any application 
for registration or report required to be filed with the Commission 
under the Investment Advisers Act of 1940 or in any proceeding before 
the Commission with respect to registration, any statement which was 
at the time and in the light of the circumstances under which it was 
made false or misleading with respect to any material fact, or to have 
omitted to state in any such application or report any material fact YES NO 
which is required to be stated therein. oes 


Has been convicted of or has pleaded nolo contendere to, within 10 
years preceding the filing of any application for registration or 
at any time thereafter, any felony or misdemeanor: 


CTS MAY CONSTITUTE CRIMINAL VIOLATI 


(i) involving the purchase or sale of any security, the taking of a false 
oath, the making of a false report, bribery, perjury, burglary, or YES NO_ 
conspiracy to commit any such offense; 


d violate such Federal securities laws 


injunctive or criminal action. 


arising out of the conduct of the business of a broker, dealer, 

municipal securities dealer, investment adviser, bank, insurance YES NO 
company, or fiduciary; cea 
involving the larceny, theft, robbery, extortion, forgery, counter- 

feiting, fraudulent concealment, embezzlement, fraudulent conversion, YES NO 
or misappropriation of funds or securities; or Pr eaten 
involving the violation of Section 152, 1341, 1342 or 1343 or Chapter 

25 or 47 of Title 18, United States Code (concealment of assets, false 

oaths and claims, or bribery, in any bankruptcy proceeding; mail fraud, 
fraud by wire, including telephone, telegraph, radio or television; 
counterfeiting, forgery, fraud, false statements). YES NO 
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INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FA 


as required by the Federal securities laws woul 
and may result in disciplinary, administrative, 
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(c) Is permanently or temporarily enjoined by order, judgment, or decree 
of any court of competent jurisdiction from acting as an investment 
adviser, underwriter, broker, dealer, or municipal securities dealer, 
or as an affiliated person or employee of any. investment company, bank, 
or insurance company, or from engaging in or continuing any conduct 
or practice in connection with any such activity, or in connection with 
the purchase or sale of any security or arising out of any securities or 
investment advisory activity. 


Has been found by the Securities and Exchange Commission or any other 
jurisdiction to have willfully violated or willfully aided, abetted, 
counseled, commanded, induced, or procured the violation by any other 
person of any provision of the Securities Act of 1933, the Securities 
Exchange Act of 1934, the Investment Company Act of 1940, the Investment 
Advisers Act of 1940, the rules or regulations under any of such 
Statutes, or the rules of the Municipal Securities Rulemaking Board, 
or to have failed reasonably to supervise, with a view to preventing 
violations of the provisions of such statutes, rules, and regulations, 
another person who commits such a violation, if such other person is 
subject to his supervision, or to have been unable to comply with any of 
the foregoing provisions. 

YES NO_ 


Is subject to an order of the Securities and Exchange Commission entered 
pursuant to Section 203(f) of the Investment Advisers Act of 1940 barring 
or suspending the right of such person to be associated with an investment 
adviser which order is in effect with respect to such person. 

YES NO 


Has been denied membership or registration with, or participation in, 
or has been suspended, revoked or expelled from membership, partici- 
pation in or registration with any self-regulatory organization 
registered under the Securities Exchange Act of 1934. 

YES NO 


Has been denied registration (license) with, or suspended, revoked 
or expelled from registration (license) with the Securities and Exchange 
Commission or any jurisdiction (or any agency thereof) as a broker, 
dealer, investment adviser, securities salesman, or municipal securities 
dealer, or has been barred from being associated with a person engaged 
in such business. 

YES NO 


Has been found to have been a cause of (1) the denial, suspension, 
or revocation of any person's (a) registration with the Securities and 
Exchange Commission or any jurisdiction (or any agency thereof), or 
(b) membership or participation in any self-regulatory organization 
registered under the Securities Exchange Act of 1934; or (2) any 
person's expulsion from such self-regulatory organization. 

YES NO 
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FORM ADV OFFICIAL USE 

Part I 

Page 6 

(i) Has been, within the past 10 years, the subject of any cease and desist, 

desist and refrain, prohibition, or similar order which was issued by 
the United States or any jurisdiction arising out of the conduct of the 
business of a broker, dealer, municipal securities dealer, or investment 
adviser. 








Has been the subject of any order, judgment, decree or other sanction of 

a foreign court, foreign exchange, or foreign: governmental or regulatory 

agency arising out of any securities or investment advisory activities. 
YES NO 


State whether applicant, any person named in Items 2(a), 8 or 9, or any 
Schedule thereunder, or any other person directly or indirectly control- 
ing or controlled by applicant, including any employee, is presently 
the subject of any public proceedings in which an adverse decision 
would result in any of the foregoing questions being answered "yes." 

YES NO 


NOTE: For purposes of Item 10, applicant is required to include represen- 
tations as to clerical and ministerial employees. 





1l. Complete a Separate Schedule D for each appropriate person in accordance with 
the instructions thereon and instruction 21 to this form. 





12. Does applicant, or any person associated with applicant, have custody or 
possession of, or have authority to obtain custody or possession of: 


(a) Securities of any client? 


(b) Funds of any client? 


REMINDER: Rule 206(4)-2 contains special provisions relating to investment 
advisers who have custody or possession of securities or funds 
of their advisory clients. 


(c) If the answer to any of the foregoing questions of item 12 is "yes," 
provide the approximate value of the clients' funds and securities in 
applicant's custody or possession as of the end of the last fiscal 
year. 








13.(a) State the number of persons employed by applicant, other than clerical or 
ministerial employees. 
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13.(b) Does a substantial part of applicant's investment advisory business consist 
of rendering "investment supervisory services" as defined in Section 202 (a) 
(13) of the Act? 





924/SEC DOCKET 











FORM ADV OFFICIAL USE 
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Page 7 

1 





Is applicant a defendant in any material civil litigation relating to its 
business as an investment adviser? 
YES NO 


(If "yes," explain on Schedule £) 





15.(1) Opposite each of the following types of clients for which the applicant 
generally provides discretionary account management place a numeral 
indicating its rank (largest = 1) according to the approximate dollar 

amount under management in each category as of the end of applicant's 

last fiscal year. Omit any category where the dollar amount under management 
is less than (a) 10% of the amount stated in response to item (ii) (b) 

or (b) $50,000, whichever is lesser. 


a) Individuals. SUPER SbOS cede Sve seevenTssetsesIIEs 

b) Registered Investment CompanieS......csecccccccccccccecs 

c) Pension and profit-sharing plans........seseescees one 

e) Charitable institutions...... eaveveveeve covcvvedstvssies 

£) Educational institutions.........scesecceee 

G) THUS QCCOUMM oa ie ds Eben Sia PESTS 

h) Corporations.... 

i) Insurance companies..... sodesesee 

j) Other (explain on Schedule E)......sssccccccccccccccece 
(If the applicant imposes any limitations on the types of clients 
it will accept, explain on Schedule E.) 
































(ii)(a) Total number of accounts under discretionary management 
as of the end of the last fiscal year. 





(b) Approximate aggregate market value of such accounts 
as of the end of the last fiscal year. 





(iii) Approximate number of accounts under discretionary management in the 
following size categories as of the end of the last fiscal year: 


Less than $10,000 
$10,000 = $50,000 
$50,000 - $200,000 
$200,000 - $500,000 
$500,000 - $1,000,000 
More than $1,000,000 























INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY CONSTITUTE CRIMINAL VIOLATIONS. 
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as required by the Federal securities laws would violate such Federal securities laws 


and may result in disciplinary, administrative, injunctive or criminal action. 
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as required by the Federal securities laws would violate such Federal securities laws 


and may result in disciplinary, administrative, injunctive or criminal action. 
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16.(i) Opposite each of the following types of clients for which the applicant 


INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY CONSTITUTE CRIMINAL VIOLATIONS. 


generally provides account management or supervision on other than a 
discretionary basis place a numeral indicating its rank (largest = 1) 
according to the approximate dollar amount under management in each 
category as of the end of the applicant's last fiscal year. Omit any 
category where the dollar amount under management is less than (a) 10% 
of the amount stated in response to item (ii)(b) or (b) $50,000, 
whichever is lesser. 


a) “Endy ideal es << ois 036 b 03 seens cane dae’ been) a 





b) Registered Investment Companies..... 





c) Pension and profit-sharing plans......cccccsccees shebice ay 





G) BARKS .ccccces Si aletaiginierevaumsis oalene o% uéde soe tie ke awetoukes ares 





e) Charitable institutions........... ror PP re ere 





f) Educational institutions 








G) TYUSC ACCOUNES.cccccccccccccccccccsvccccce ecpecsesoceccce 
h) CORpoLatsONS. cescceccces OE Pe ae 





i) Insurance companieS........seeeeee 





j) Other (explain on Schedule £)........ pnp op ptarereietes orb eters e 6G 





(If the applicant imposes any limitations on the types of clients 
it will accept, explain on Schedule E.) 


(ii)(a) Total number of accounts under management or supervision on 


other than a discretionary basis as of the last fiscal year. 





(b) Approximate market value of such accounts as of end of the 
last fiscal year. 





Approximate number of such accounts in the following size categories 
as of the end of the last fiscal year: 


a) Less than $10,000 

b) $10,000  - $50,000 

c) $50,000 = $200,000 
d) $200,000 - $500,000 
e) $500,000 - $1,000,000 
f£) More than $1,000,000 























17. 


Every applicant not subject to the requirement of Part II - Item 13 shall 
provide on Schedule G a balance sheet as of the end of applicant's most recent 
fiscal year. The balance sheet need not be audited by an independent public 
accountant. The balance sheet shall be prepared in accordance with generally 
accepted accounting principles and shall show assets and liabilities related to 
the advisory business separately from other business and personal assets and 
liabilities. The statement shall be accompanied by a note stating the 
accounting principles and practices followed in its preparation; the basis 

at which securities are included and other notes as may be necessary for 

an understanding of the statement. If securities are included at cost, 

their market or fair value shall be shown parenthetically. 
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FORM ADV 
Part II 
Page 1 


Name of Investment Adviser: 





Address: 








(Number and Street) (City) (State) 





(Zip Code) 


Telephone Number: 





(Area Code) (Number ) 


Part II of Form ADV, the application for registration as an investment 
adviser under the Investment Advisers Act of 1940, contains information 
relating to the investment adviser and the nature of his business. Items 
1 through 4 relate to general information about the adviser's basic operations 
including the types of services offered and the fees charged, the types 
of clients advised, the types of investments generally recommended, the 
methods of analysis, the types of investment strategies employed, and 
the sources of information used by the adviser in formulating recommendations. 
Items 5 and 6 provide information concerning any educational and business 
Standards applicable to persons associated with the adviser and the actual 
educational and business backgrounds of certain persons associated with 
the adviser. Items 7 through 9 contain information about other business 
activities of the adviser, other activities or affiliations of the adviser 
in the securities industry, and his participation in connection with securities 
transactions of clients. Items 10 through 12 provide additional information 
for clients whose accounts are managed by the adviser including conditions 
for managing investment advisory accounts, the nature of the adviser's 
discretionary authority, if any, with respect to clients' accounts, and the 
process of reviewing investment advisory accounts. Item 11 also contains information 
about brokerage placement practices of the adviser. Item 13 contains, for certain 
advisers, a certified balance sheet. 


THE INFORMATION REGARDING THE INVESTMENT ADVISER CONTAINED IN PART II 
OF FORM ADV HAS NOT BEEN PASSED UPON OR APPROVED BY THE SECURITIES AND 
EXCHANGE COMMISSION NOR HAS THE COMMISSION PASSED UPON OR APPROVED THE 
QUALIFICATIONS OR BUSINESS PRACTICES OF THE INVESTMENT ADVISER DESCRIBED 
IN PART II. 
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FORM ADV 
Part II 
Page 2 


l. Advisory Services and Fees. Does applicant: 





a) Furnish "investment supervisory services," defined as the giving 
of continuous advice to clients as to the investment of funds on 
the basis of individual needs of each client; e.g., the nature 
and amount of other assets, investments and insurance, and the 
nature and extent of the personal and family obligations of each 
client (distinguished from continuous advice of any nature which 
is not based on consideration of such relevant individual factors) ? 


Manage investment advisory accounts under circumstances not 
involving investment supervisory services? 


Furnish investment advice through consultations (not as part of 
(a) or (b) above)? 


Issue periodic publications relating to securities on a 
subscription basis? 


Prepare or issue special reports or analyses relating to 
securities, not included in any service described above? 


Prepare or issue, not as part of any service described above, 
any charts, graphs, formulas, or other devices which clients may 
use to evaluate securities? 

Furnish advice to clients on any matters not involving securities 

on other than an incidental basis? 


Furnish investment advice in any manner not described above? 


In each case in which the answer to the preceding paragraphs is "yes," the 
applicant shall explain on Schedule F, including the basis or bases of compensation, 
e.g., a percentage of the assets under management, hourly charges, a fixed fee 
or an annual subscription fee in the case of a periodic publication, for the 
services which the investment adviser provides and the amounts charged, e.g., 

1% per annum, (applicant's basic fee schedule and an indication that its fees 

are negotiable, if such is the case, would be an acceptable answer to this question) 
and when such compensation is payable. If such compensation is payable prior 

to the rendering of the services relating thereto, the applicant should explain 

to what extent and under what conditions such compensation is refundable. 


INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY CONSTITUTE CRIMINAL VIOLATIONS. 
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as required by the Federal securities |aws would violate such Federal securities laws 


and may result in disciplinary, administrative, injunctive or criminal action. 


In addition, those applicants who answered "yes" to questions (d) and (e) 
above should include the name of each publication or analysis issued on a 
regular basis and a general description of any special reports or analyses to 
be issued on an irregular basis. 
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FORM ADV 
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Page 3 


The applicant should set forth the procedures and conditions, if any, pursuant 
to which the applicant or any client may terminate an investment advisory contract 
prior to the termination date set forth in the contract. 


2. Types of Clients. List the type or types of clients for which the investment 
adviser generally provides investment advice, including but not limited to, 
individuals or specified classes of individuals, banks, investment companies 
and pension and profit-sharing plans. 





z 





Types of Securities. Check the types of securities concerning which 
applicant generally provides investment advice: 


a) Equity securities 
1) exchange listed securities 
2) securities traded over-the-counter 
Corporate debt securities 
Warrants 
Commercial paper 
Bank certificates of deposit 
Municipal securities 
Investment company securities 
1) variable life insurance 


2) variable annuities 
3) mutual fund shares 


Id violate such Federal securities laws 
SSIONS OF FACTS MAY CONSTITUTE CRIMINAL VIOLATIONS. 


United States government securities 


Options contracts on 
1) securities 
2) commodities 


linary, administrative, injunctive or criminal action. 


ISSTATEMENTS OR OMI 


Interests in partnerships investing in 
1) real estate 
2) oil and gas interests 
3) other (explain on Schedule F) 
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as required by the Federal securities laws wou! 


and may result in discip! 
INTENTIONAL M 


k) Other (explain on Schedule F) 


Methods of Analysis, Sources of Information, and Investment Strategies. 





a) Relate in a narrative fashion the applicant's method or methods of security 
analysis, e.g., fundamental analysis, technical analysis, cyclical analysis 
or charting. 


SEC DOCKET/929 





Relate in a narrative fashion the principal sources of information applicant 
uses, e.g., financial newspapers and magazines, company prepared information 
(i.e., annual reports, prospectuses, filings with the Commission, press 
releases), inspections of corporate activities, research materials prepared 
by others, or corporate rating services. 


Relate in a narrative fashion the types of investment strategies generally 
recommended or used to implement any investment advice rendered to clients, 
e.g., long term purchases (securities will be held at least one year except 

in unusual circumstances), short term purchases (securities will generally 

be sold within one year after purchase), trading (securities will generally 
be sold within 30 days after purchase), short sales, margin transactions, 

or option writing, including covered options, uncovered options, and spreading 
strategies. 


Education and Business Standards. Are there any general standards of education 
and business background which applicant requires of persons associated with 
applicant (other than persons whose functions are solely clerical or ministerial) 
whose functions or duties relate to providing investment advice to clients? 





YES NO_ 


If "yes," set forth below a brief description of such standards. 


Education and Business Background. 





a) Applicant shall set forth the name, age, formal education after high 
school, and, for the preceding five years, the business background 
of each member of the investment adviser's investment committee or 
similar group, if any, which determines or approves what investment 
advice shall generallly be rendered by the investment adviser to any 
client or to which client such investment advice shall be rendered. 


If applicant does not have an investment committee or similar committee, 
applicant shall set forth the name, age, formal education after high 
school, and, for the preceding five years, the business background of 
each person associated with the investment adviser who determines or 
approves what investment advice shall be rendered by the investment 
adviser (if more than five such persons, it shall be sufficient to limit 
this information to persons having supervisory responsibility over those 
persons described in this paragraph). 


Other Business Activities. 
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a) Is applicant engaged in any business or profession other than acting as 
an investment adviser? 


YES NO 
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b) Does applicant offer or sell any type of product, other than securities, 
to clients? 
YES tO 


(If the answer to item (a) or (b) is "yes," describe briefly on Schedule 
F such other activities.) 


c) Is the principal business of applicant that of an investment adviser? 
NO 


Other Securities Industry Activities or Affiliations. 





a) Is applicant registered (or does applicant have an application 
registration pending) as broker or dealer? 


b) Is applicant affiliated with any broker, dealer, investment company or 
another investment adviser? 
YES NOL 


(If "yes," state the nature of such affiliation and the business relationship, 
if any, between such entity and applicant on Schedule F.) 


NOTE: Pursuant to Section 202(a)(12) of the Act [15 U.S.C. 80b-2(a)(12)], the 
term “affiliated person" has the same meaning as in Section 2(a)(3) of 
the Investment Company Act of 1940 [15 U.S.C. 80a-2(a)(3)], which, as 
relevant, means 


"(A) any person directly or indirectly owning, controlling, or 

holding with power to vote, 5 per centum or more of the outstanding 
voting securities of such other person; (B) any person 5 per centum 

Or more whose outstanding voting securities are directly or indirectly 
owned, controlled, or held with power to vote, by such other person; 

(C) any person directly or indirectly controlling, controlled by, or 
under common control with, such other person; (D) any officer, director, 
partner, co-partner, or employee of such other person... .” 
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9. Participation or Interest in Securities Transactions. Does applicant: 





(a) As principal, sell securities to or buy securities from any (investment 
advisory) client? 


YES NO 


Effect securities transactions for compensation as broker or agent for 
any (investment advisory) client? 


YES NO 


As broker or agent for any person other than a (investment advisory) 
client, sell securities to or buy securities from clients? 
YES NO 


Recommend to (investment advisory) clients or prospective clients, the 
purchase or sale of securities in which the applicant, directly or 
indirectly, has a position or interest? 


minal action. 


YES NO 


to keep accurate books and records 


h Federal securities laws 


If the answer to any of the foregoing questions of item 9 is "yes," describe 
on Schedule F the circumstances in which the investment adviser engages in such 
transactions and any internal procedures the investment adviser has concerning 
conflicts of interest in such transactions. 


(e) Impose any restrictions upon itself or any person associated with it 
in connection with the purchase or sale, directly or indirectly, 
for its or their account of securities recommended to clients? (If 
the answer to this paragraph is "yes," describe such restrictions on 
Schedule F.) 
YES NO 


If applicant provides investment supervisory services (as defined in Section 
202(a)(13) of the Act [15 U.S.C. 80b-2(a)(13)]) or manages investment advisory 
accounts for clients under circumstances not involving investment supervisory 
services, answer items 10 through 12. If applicant does not provide any of the 
foregoing services, item 11 must, nevertheless, be answered if applicant determines 
or suggests the broker or dealer through which, or the commission rates at which 
security transactions for client accounts are effected. 
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as required by the Federal securities laws would violate such F 
and may result in disciplinary, administrative, injunctive or cri 


WARNING: Failure to keep this form current and failure 


10. Conditions for Managing Accounts. Does applicant generally require a minimum 
dollar amount of assets for or generally impose any other conditions on the 
establishment or maintenance of an investment advisory account? 





YES NO. 


If "yes," describe such minimum and/or other conditions on Schedule F. 
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FORM ADV 

Part II 

Page 7 
Investment or Brokerage Discretion. Does applicant or any person associated 
with applicant have discretionary authority to make any of the following 


determinations without obtaining the consent of the investment advisory 
client before the transactions are effected; 





(a) Which securities are to be bought or sold? 


(b) The total amount of the securities to be bought 
or sold? 


(c) Through which broker or dealer securities are to 
be bought or sold? 


(d) The commission rates at which securities trans- 
actions for client accounts are effected? 


If the answer to any question of Item 11 is "yes" and there are 
limitations on such authority, describe such limitations on Schedule PF. 


If applicant or any person associated with applicant determines 
or suggests the broker or brokers through whom, or the commission rates 
at which, securities transactions for client accounts are executed, describe 
on Schedule F how brokers will be selected to effect securities transactions 
and how evaluations will be made of the overall reasonableness of brokerage 
commissions paid, including factors considered in these determinations. 
If the receipt of products or services other than brokerage or research 
services is such a factor, this description should specify them. If 
the receipt of research services is such a factor in selecting brokers, 
this description should identify the nature of such research services. 


State on Schedule F if applicant may pay a broker a brokerage commission 
in excess of that which another broker might have charged for effecting 
the same transaction, in recognition of the value of (a) brokerage or 
(b) research services provided by the broker. 


If applicable, explain that research services furnished by brokers 
through whom applicant effects securities transactions may be used in 
servicing all of applicant's accounts and that not all such services may 
be used by applicant in connection with the accounts which paid commissions 
to the broker providing such services; or, if other policies or practices 
are applicable with respect to the allocation of research services provided 
by brokers, explain on Schedule F such policies and practices. 
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If, during the last fiscal year, applicant, pursuant to an agreement 
or understanding with a broker or otherwise through an internal allocation 
procedure, directed brokerage transactions to a broker or brokers because - 
of research services provided, identify and briefly describe on Schedule * 
such arrangements. 


12. Review of Accounts. 





(a) Describe briefly on Schedule F the process pursuant to which the applicar 
reviews investment advisory accounts, including, but not limited 
to, the category of personnel performing the review, the frequency 
of review, the number of accounts assigned to account managers, factors 


which trigger reviews, the sequence in which accounts are reviewed 
and the matters reviewed. 


TE CRIMINAL VIOLATIONS. 


State on Schedule F the general frequency and nature of any reports 
regularly furnished to clients concerning their investment advisory 
accounts. 


13. Balance Sheet. Every applicant who has custody or possession 
of clients’ funds or securities, or requires prepayment of advisory fees 
six months or more in advance and in excess of $500 per client shall provide 
on Schedule G a balance sheet as of the end of applicant's most recent 
fiscal year. The balance sheet shall be audited by an independent public 
accountant. The balance sheet shall be prepared in accordance with genera’ ly 
accepted accounting principles and shall show assets and liabilities relaied 
to the advisory business separately from other business and personal asses 
and liabilities. The statement shall be accompanied by a note stating the 
accounting principles and practices followed in its preparation, the basis 
at which securities are included and other notes as may be necessary for 
an understanding of the statement. If securities are included at cost, 
their market or fair value shall be shown parenthetically. 


laws would violate such Federal securities laws 
S OF FACTS MAY CONSTITU 


administrative, injunctive or criminal action, 
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Federal securities 





WARNING: Failure to keep this fo 
INTENTIONAL MISSTATEMENTS OR OMISSION 


as required by the 
and may result in disciplinary, 
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FORM ADV 
SCHEDULE A OF 





FORM BD Date as stated on the 
execution page of Form 
FOR CORPORATIONS ADV or Form BD accompany- 
(Answers in response to ITEM 8(a) of Part I of Form AW or ing this Schedule: 
Item 8(a) Form BD.) at 
I. Full name of applicant exactly as stated in IRS Empl. Ident. No.: 
Item 2(a) of Part I of Form AD or Item 2(a) of Form BD: 











II. Name under which business is conducted if different: 





III. Complete and mark appropriate columns for (a) each officer, director, and person 
with similar status or functions, and (b) each other person who is, directly or 
indirectly, the beneficial owner of 1% or more of the outstanding shares of any 
‘class of equity security of applicant unless applicant is the issuer of a secu- 
rity registered pursuant to Section 12 of the Securities Exchange Act of 1934 
(or the issuer of a security which is exempted pursuant to Subsections (g) (2) (B) 
or (g)(2)(G) thereof) in which case each other person who is, directly or in- 
directly, the beneficial owner of 5% or more of any such registered class of 
equity security of applicant. Thus, if applicant is owned directly, or in- 
directly through one or more intermediaries, by a corporation, then such 
corporation's shareholders should be considered in determining who must be 
listed on Schedule A. Place an asterisk (*) after the names of the persons for 
whom a change in title, status, or stock ownership is being reported. Place a 
double asterisk (**) after the names of the persons which are ADDED to those 
furnished in the most recent previous filing. Designate percentage of owner- 
ship as follows: If none, enter "none," above 0% to less than 1%, enter "A," 
1% to less than 5%, enter "B," 5% to less than 10%, enter "C," 10% to less 
than 25%, enter "D," 25% to less than 50%, enter "E,” 50% to less than 75%, 
enter "F," 75% to 100%, enter "G." 


th Federal securities laws 
inal action. 
STITUTE CRIMINAL VIOLATIONS. 


i or cri 
ISSIONS OF FACTS MAY CON: 








FULL NAME RELATIONSHIP Official Owner- Class of Social 
Beginning Title or Use ship Equity Security 
Date Status Only Code Security Number 
First Middle Mo. Yr. 01 
02 
03 
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FORM ADV 
SCHEDULE A OF 
FORM BD 


FOR CORPORATIONS 

Page 2 

IV. List below names reported in the most recent previous filing pursuant to this 
item which are DELETED hereby: 


FULL NAME ENDING DATE SOCIAL SECURITY OFFICIAL USE 
Last First Middle Mo. Yr. NUMBER 





























STITUTE CRIMINAL VIOLATIONS. 


ative, injunctive or criminal action. 


y. 





tent 
Pp 


If any item on this page 1s amended, you must answer in full all other items on 
this page and file with a completed and signed execution page and Page 1 of Part I 
of the AD forn. 





at 
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INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY CON 


and may result in 





936/SEC DOCKET 








OFFICIAL USE 





FORM ADV 
SCHEDULE B OF 





FORM BD Date as stated on the 
execution page of Form 
FOR PARTNERSHIPS ADV or Form BD accompany- 
(Answers in response to ITEM 8(b) of Part I of FORM ADW or ing this Schedule: 
ITEM 8(b) of FORM BD.) ae an 
I. Full name of applicant exactly as stated in IRS EMPL. OFFICIAL 
Item 2(a) of Form ADV or Form BD. Ident. No: USE 








II. Name under which business is conducted if different: 





III. List all general, limited, and special partners. For each partner, complete and 
Mark appropriate columns below. Place an asterisk (*) after the names of persons 
which are ADDED to those furnished in the most recent previous filing. Designate 
percentage of capital contribution as follows: If none enter "none," above 0% to 
less than 1%, enter "A," 1% to less than 5% enter "B," 5% to less than 10%, enter 
"C," 10% to less than 25%, enter "D," 25% to less than 50%, enter "E," 50% to 
less than 75%, enter "F," 75% to 100%, enter "G." 


FULL NAME BEGINNING Type OFFICIAL Capital Social 
DATE of USE Contri- Security 
Partner ONLY bution Number 
First Middle Mo. YB. Code , 




















or criminal action. 























IV. List below names reported in the most recent previous filing pursuant to this 
item which are DELETED hereby: 
FULL NAME Ending Date Social Security OFFICIAL USE 
Last First Middle Mo. VE. Number 


ve 


























and may result in ipli , inj 
INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY CONSTITUTE CRIMINAL VIOLATIONS. 
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Tf any item on this page 1s amended, you must answer in full all other items on this 
page and file with a completed and signed execution page and Page 1 of Part I of the 
ADV form. 
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FORM ADV __ 
SCHEDULE C OF enn Date as stated on the 
FORM BD execution page of Form 
ADV or FORM BD accompany- 
FOR APPLICANTS OTHER THAN SOLE PROPRIETORS, ing this Schedule: 
PARTNERSHIPS AND CORPORATIONS 


(Answers in response to ITEM 8(c) of Part I of FORM ADV or ITEM 8(c) of FORM BD.) 





I. Full name of applicant exactly as stated in Item 2(a) IRS Empl. Ident. No: 
of Form ADV or Form BD: 





II. Name under which business is conducted if different: 





III. List below any person, including a trustee, who directs, manages, Or participates 
in directing or managing the affairs of applicant. As to each person listed 
below, state his title or status and describe the nature of his authority and his 
beneficial interest in applicant. Place an asterisk (*) beside the names of 
persons for whom a change in title, status, or interest is being reported. Place 
a double asterisk (**) after the names of persons which are ADDED to those 
furnished in the most recent previous filing. 





FULL NAME Relationship Social Security Description of 
Beginning Title Number Authority and 
Date or Beneficial Interest 
First Middle Mo.. Yr. Status 





al securities laws 


| action. 


INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY CONSTITUTE CRIMINAL VIOLATIONS. 

















IV. List below names reported in the most recent previous filing pursuant to this item 
which are DELETED hereby: 
FULL NAME Ending Date Social Security OFFICIAL USE 
Last First Middle Mo. Yr. Number 
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as required by the Federal securities laws would violate such Feder 
and may result in disciplinary, administrative, injunctive or crimina 











If any item on this page is amended, you must answer in full all other items on this 
page and file with a completed and signed execution page and Page 1 of Part I of the 
AD form. 
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FORM ADV 


SCHEDULE D OF eee Date as stated on the 


FORM BD execution page of 

(Answers in response to ITEM 1l of Part I of FORM AD or Form ADV or FORM BD 

ITEM 12 of FORM BD.) 

NOTE: (a) Complete a separate Schedule D for each natural person named in Items 2(a), 
8 or 9 of Part I or any Schedule thereunder, except that Schedule D need 
not be furnished for any person who meets both of the following conditions: 
(1) he owns less than 10% of any class of equity security of applicant 
and (2) he is not an officer, director, or person with similar status 
or function. 





Complete a separate Schedule D for each person subject to any action 
reported under Item 10 of Part I. 


State all names in the order of last name, first name, full middle name. 
If any person legally has only an initial, so indicate after the initial. 


Applicants who are completing Schedule D in response to Item 1l of Part I 
of Form ADV should also complete a separate schedule D for: (1) each 
member of applicant's investment committee or similar group, if any, 
which determines or approves what investment advice shall generally 
be rendered by applicant to any client, or to which clients such investment 
advice shall be rendered, or (2) in the absence of an investment committee 
or similar group, each person associated with applicant who determines 
Or approves what investment advice shall be rendered by applicant to any 
client, or to which clients such investment advice shall be rendered 
(if more than five such persons, it is necessary to complete a separate 
Schedule D only for those persons having supervisory responsibility 
over those persons described in this Earageoe “ 

I. Full name of applicant exactly as stated in Item 2(a) o IRS Empl. Ident. No.: 

Form ADV or Form BD: 











II. Full name of person for whom this Schedule is being TRS Empl. Ident. No. or 
completed : Soc. Sec. No.: 





IIl.(a) ReSidence address of person: (Number and Street, City, State, ZIP Code) 





(b) Date of Birth: (c) City of Birth: (d) State or Province: (e) Country: 





INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY CONSTITUTE CRIMINAL VIOLATIONS. 
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as required by the Federal securities laws would violate such Federal securities laws 


and may result in disciplinary, administrative, injunctive or criminal action. 


IV. NAMES USED: Furnish below a list of all names other than the name stated in Item 
II of this Schedule the individual has been known by or has used including 
maiden name if applicable. If no other names used, state “None.” 


(Last) (First) (Middle) 
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SCHEDULE D OF 


Page 2 





i ee Se 

V. EDUCATION: Furnish below a description of the education for the person named 
in Item II of this Schedule (include name and location of last high school 
attended, name and location of any college or university attended, degree 
received and year it was received). 





VI. BUSINESS BACKGROUND: Furnish below a complete consecutive statement of all 
business experience and employment for the past ten years. List the most 
recent position first. If none, state "None." 





Name of Firm Kind of Exact Nature of Beginning Date Ending Date 
and Address Business Connection or Mo. ¥. Mo. ve. 


Employment 








VII. PROCEEDINGS: If any answer to any paragraph of Item 10 is "Yes" with respect 
to the person for whom this Schedule is being completed, furnish the following 
details: 





Applicable ‘Title or Name and Location of Court, Nature and Date of and 
Part and Description Agency, Jurisdiction or Disposition of 
Question of Action Self-Regulatory Organization Proceeding 

of Item 10 
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INTENTIONAL MISSTATEMENTS OR OMISSIONS OF FACTS MAY CONSTITUTE CRIMINAL VIOLATIONS. 


as required by the Federal securities laws would violate such Federal securities laws 


and may result in disciplinary, administrative, injunctive or criminal action. 


WARNING: 











If any item on this page is amended, you must answer in full all other items on this 
page with a completed and signed execution page and Page 1 of Part I of the AD form. 
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SCHEDULE E OF FORM ADV 
Date as stated on 
(Continuation Sheet for Part I of Form ADV) the execution 
page of Form AD 
accompanying this 
(Do not use this Schedule as a continuation sheet for Schedule: 
Part II of Form AD or Schedules A, B, C, and D.) 
I. Full name Of applicant exactly as stated in Item 2(a) TRS Empl. Ident. No.: 
of Part I of Form AW: 








Item of Form 
(identify) 
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If any item on this page 1s amended, you must answer in full all other items on this 
page and file with a completed and signed execution page and Page 1 of Part I of the 
ADV form. 
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SCHEDULE F OF FORM ADV _ 
Date as stated on 
(Continuation Sheet for Part II of Form ADV) the execution 
page of Form ADV 
accompanying this 
(Do not use this Schedule as a continuation sheet for Schedule: 
Part I of Form AD or Schedules A, B, C, and D.) 
I. Full name Of applicant exactly as stated in Item 2(a) IRS Empl. Ident. No.: 
of Part I of Form AD: 








Item of Form 
(identify) 





or criminal action. 


tive, 
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WARNING: Failure to keep this form current and failure to keep accurate books and records 


as required by the Federal securities laws would violate such Federal securities laws 


and may result in di: 


If any item on this page is amended, you must answer in full all other items on this 
page and file with a completed and signed execution page and Page 1 of Part I of the 
ADV form. 
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Date as given on the execution 
page of the Form ADV accompany- 
ing this Schedule. 





(Answers in Response to Item 17 of Part I and Item 13 of Part II of Form ADV 
and Item 4 of Form ADV-S) 





TI. Full name of applicant exactly as Stated in Item 2(a) TRS Empl. Ident. No.: 
of Part I Form ADV: 
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WARNING: Failure to keep this form current and failure to keep accurate books and records 


as required by the Federal securities laws would violate such Federal securities laws 
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If any item on this page is amended, you must answer in full all other items on this 
page and file with a completed and executed page and Page 1 of Part I of the ADV form. 
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EXECUTION PAGE SEC_USE 
e ° 
801- 
DOC. SEQ. NO. 





EXECUTION: The applicant submitting this Form and its attachments and 
the person by whom it is executed represent hereby that all information 
contained therein is true, current and complete. It is understood that 
all required items and Schedules are considered integral parts of this 
form and that the submission of any amendment represents that all 
a items and Schedules remain true, current and complete as 
required. 


Dated the day of , 19 








MINAL VIOLATIONS. 





(Name of Corporation, Partnership or other organization) 





(Manual signature of Sole Proprietor, General Partner, 
Managing Agent or Principal Officer) 





(Title) 





ATTENTION -- Intentional misstatements or omissions of 
facts constitute Federal Criminal Violations. 
(See 18 U.S.C. 1001 and 15 U.S.C. 80b-17) 





DO NOT WRITE BELOW THIS LINE...FOR OFFICIAL USE ONLY 
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ANNUAL SUPPLEMENT FOR INVESTMENT ADVISERS REGISTERED 
UNDER THE INVESTMENT ADVISERS ACT OF 1940 


SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 





GENERAL INSTRUCTIONS FOR PREPARING AND FILING FORM ADV-S 





1. This form (or mechanical reproductions thereof) shall be completed and filed in 
triplicate with the Securities and Exchange Commission, Washington, D.C. 20549. 
Additional copies of this form are available at any office of the Commission. 


Every investment adviser which is registered under the Act on the last day of 
its fiscal year is required to file Form ADV-S no later than 90 days after 
the end of registrant's fiscal year unless registrant's registration has been 
withdrawn, cancelled, or revoked prior to that date. 


Failure to file Form ADV-S, in addition to constituting a violation of Rule 
204-l1(c) under the Act, will result in the taking of appropriate steps by 
the Commission to determine whether a registrant is still in existence and is 
still engaged in business as an investment adviser and may, therefore, lead 
the Commission to order cancellation of a registrant's registration, pursuant 
to Section 203(h) of the Act [15 U.S.C. 80b-3(h)]. 


Any registrant answering Item 2 in the negative which is not, to its knowledge, 
the subject of a pending Commission investigation or administrative proceeding, 
is strongly urged to withdraw from registration by filing a notice of withdrawal 
on Form ADV-W together with this form or as soon as possible thereafter. Other- 
wise, the Commission may order cancellation of Registrant's registration solely 
on the basis of registrant's response to Item 2 of this form. Copies of Form 
ADV-W may be obtained from any office of the Commission. 


It is essential that, before answering Item 3, registrant carefully review its 
Form ADV which is currently on file with the Commission and the provisions 

of Rule 204-1 under the Act, which sets forth the circumstances in which amend- 
ments to Form ADV, the application for registration, are required to be filed. 
Any registrant which provides an affirmative answer to item 3(a) should file 
the required amendment(s) together with this form or as soon as possible there- 
after. Failure to do so could result in appropriate enforcement action by 


the Commission. Copies of Form ADV may be obtained from any office of the 
Commission. 


NOTE: A registrant which does not have a copy of its Form AD which is 
currently on file with the Commission may inspect the form at the 
Commission's Public Reference Section, 1100 L Street, N.W., Washington, 
D.C. 20005 or the appropriate Regional Office, or may obtain a photo- 
copy at a nominal charge from the Public Reference Section, Securities 
and Exchange Commission, Washington, D.C. 20549. 


Registrants have a continuing obligation to file any amendments to 
Form ADV within the time limits set forth in Rule 204-1 under the 
Act and should not postpone such filings until the filing of Form 
ADV-S. If the information in response to questions 1 or 2 of this 
form is different from similar information on Form ADV, registrant 
must also file an amendment to Form ADV. The filing of Form AD-S 
does not relieve registrant from any requirement to amend Form ADV. 
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Page Two of FORM ADV-S 





6. Item 4 is to remind registrant to file with the Commission on Schedule G of 
Form ADV a balance sheet as of the end of such registrant's most recent fiscal 
year. The balance sheet must meet the requirements of Item 17 of Part I or 
Item 13 of Part II of Form AD. 


If registrant uses a written disclosure statement other than Part II of Form AW 

to satisfy the requirements of Rule 204-3 under the Act, Item 5 requires registrant 
to file with the Commission as part of Form ADV-S a copy of each disclosure 
statement delivered or offered to be delivered by registrant in the preceding 
fiscal year. Investment advisers who use only Part II of Form AD as 

the written brochure statement request of Rule 204-3 need not file Part II. 


UNDER SECTIONS 204 AND 211(a) OF THE INVESTMENT ADVISERS ACT OF 1940 AND THE 
RULES AND REGULATIONS THEREUNDER, THE COMMISSION IS AUTHORIZED TO SOLICIT THE 
INFORMATION REQUIRED BY THIS FORM FROM REGISTRANTS UNDER THE INVESTMENT 

ADVISERS ACT OF 1940. THE INFORMATION SPECIFIED BY THIS FORM (OTHER THAN 

SOCIAL SECURITY NUMBERS) MUST BE PROVIDED PRIOR TO PROCESSING OF THE FORM. 
DISCLOSURE OF SOCIAL SECURITY NUMBERS IS VOLUNTARY, BUT SOCIAL SECURITY NUMBERS 
WILL ASSIST THE COMMISSION IN IDENTIFYING REGISTRANTS AND, THEREFORE, IN 
PROMPTLY PROCESSING THE FORMS. THE INFORMATION WILL BE USED FOR THE PRINCIPAL 
PURPOSES OF DETERMINING WHETHER REGISTRANT IS PRESENTLY ENGAGED IN BUSINESS AS 
AN INVESTMENT ADVISER AND WHETHER ALL INFORMATION IN REGISTRANT'S FORM ADV IS 
CURRENT, AS WELL AS OTHER REGULATORY PURPOSES. INFORMATION SUPPLIED ON OR 
ENCLOSED WITH THIS FORM WILL BE INCLUDED IN THE PUBLIC FILES OF THE COMMISSION 
AND WILL BE AVAILABLE FOR INSPECTION BY ANY INTERESTED PERSON. A FORM WHICH 

IS NOT PREPARED AND EXECUTED IN COMPLIANCE WITH APPLICABLE REQUIREMENTS 

MAY BE RETURNED AS NOT ACCEPTABLE FOR FILING. ACCEPTANCE OF THIS FORM, HOWEVER, 
SHALL NOT CONSTITUTE ANY FINDING THAT IT HAS BEEN FILED AS REQUIRED OR THAT 

THE INFORMATION SUBMITTED IS TRUE, CURRENT, OR COMPLETE. INTENTIONAL MISSTATEMENTS 
OR OMISSIONS OF FACT CONSTITUTE FEDERAL CRIMINAL VIOLATIONS. (See 18 U.S.C. 1001 
and 15 U.S.C. 80b-17.) 


GENERAL: Read all instructions before preparing the form. Please print or 
type all responses. 
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Page Three of FORM ADV-S 





1. (a) Registrant's Investment Adviser File Number 801- 





(b) Full name of registrant: (If individual, state last, first, middle 
name ) IRS Empl. Tdent. No. 
or Soc. Sec. No.: 








Name under which business is conducted, if different: 





Address of principal place of business; (Do not use P.O. Box Number) 





(No. Street) (City) (State) (ZIP Code) 


Mailing address, if different: 











2. Is registrant presently engaged in business as an investment adviser? 
NO 








3. (a) Is any amendment to registrant's Form ADV required to be filed pursuant 
to Rule 204-1 under the Act to correct any information contained in 
registrant's Form ADV currently on file with the Commission? 

YES NO 


If the answer to question 3(a) is “yes,” state whether all required amend- 
ments are enclosed with this form. 
YES NO 








4. Attach on Schedule G of Form AD a balance sheet as of the end of registrant's 
most recent fiscal year, meeting the requirements of Item 17 of Part I or 
Item 13 of Part II of Form AD. 
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Page Four of FORM ADV -S 





5. (a) In complying with Rule 204-3 under the Act, has registrant delivered or 
offered to deliver a written disclosure statement (other than in the 
form of Part II of Form ADV) during the preceding fiscal year of the 
registrant. 


YES WO 


If the answer to item 5(a) is "yes", attach a copy of each such form of 
written disclosure statement. 








EXECUTION: The undersigned represents that he has executed this form on behalf 
of, and with the authority of, said registrant. The undersigned and 
registrant represent that the information and statements contained 
herein, including exhibits attached hereto and other information filed 
herewith, all of which are made a part hereof, are current, true, and 
complete. 


Dated the day of 














(NAME OF REGISTRANT) 





(SIGNATURE AND TITLE) 
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WARNING: Failure to keep this form current and failure to keep accurate books and records 


as required by the Federal securities |aws would violate such Feder: 
and may result in disciplinary, administrative, injunctive or crimina 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 665/January 30, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6019/January 30, 1979 








LITIGATION 





Litigation Release No. 8656/January 29, 1979 


SECURITIES AND EXCHANGE COMMISSION v. DATA 
SYSTEMS, INC. (United States District Court for the 
District of Columbia, Civil Action No. 78-2039) 


The Commission announced today that the United 
States District Court for the District of Columbia 
entered a final judgment of permanent injunction 
against Data Systems, Inc. (“Data”) of Portland, 
Oregon, restraining and enjoining Data from failing to 
timely file periodic reports with the Commission and 
requiring Data to comply with certain undertakings. 
Data in consenting to the entry of the Court’s judg- 
ment, admitted that it had filed reports in an untimely 
manner on 13 separate occasions. The Commission’s 
Complaint was filed on October 27, 1978. See Liti- 
gation Release No. 8577/ October 27, 1978. 


The Complaint had alleged that Data, as part of a 
continuing course of conduct extending over several 
years, failed’ to timely file with the Commission 
certain Annual Reports and Quarterly Reports required 
to have been filed. 





Litigation Release No. 8657/January 29, 1979 


UNITED STATES v. STEPHEN P. LAWSON, (Northern 
District of Georgia, Criminal Information Nos. CR 
78-294-A, CR 78-295-A, and CR 78-296-A) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission 
and William L. Harper, United States Attorney for the 
Northern District of Georgia, announced that on 
January 19, 1979, Stephen P. Lawson of Atlanta, 
Georgia pled guilty to charges of securities fraud and 
mail fraud contained in three one-count criminal 


informations. Honorable Newell Edenfield, United 


States District Judge for the Northern District of 
Georgia, sentenced Lawson to serve two consecutive 
terms of four years in Federal prison to be followed by 
five years on probation. 


The charges stemmed from offers and sales of 
interests in limited partnerships involving various land 
syndications and participations in high interest rate 
certificates of deposit. Lawson was charged with con- 
verting funds of investors to his own use and with 
commingling investors’ funds. Certain of the parcels 
of real estate purportedly syndicated were never 
actually purchased. 


Lawson and his company, Cambridge Capital 
Corporation, were subjects of a civil injunction 
obtained by the Commission in 1974. At sentencing, 
the Court was informed of the fact that some of the 
violations occurred subsequent to entry of the 
injunction. 


(For further information see Litigation Release Nos. 
6633, 6647 and 8631). 





Litigation Release No. 8658/January 30, 1979 


SEC v. GILBERT W. COFFER, ET AL. (N.D. TX) (CA 
4-78-36) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, today announced that on January 23, 
1979, United States District Judge Eldon Mahon, 
after a trail on the merits, found that Gilbert W. 
Coffer, William J. Hughes, and John Redford, all of 
Forth Worth, Texas, had violated the anti-fraud 
provisions of the federal securities laws by trading in 
call options on Tandy Corporation (‘‘Tandy’’) 
securities based on material non-public information. 
Judge Mahon further ordered that Coffer, Hughes and 
Ledford disgorge a total of $1,785.00 in profits which 
they made through their use of inside information. 


The Court found that two other defendants, Gary 
Lomax and Clifford Gary Crow, had not violated the 
securities laws in connection with trades which they 
made in Tandy call options. 


The Commission’s complaint, filed on January 25, 
1977, had alleged that on October 12, 1976, all five 
defendants had traded in call options on Tandy 
securities based on material inside information con- 
cerning a proposed exchange offer by Tandy whereby 
the company offered its shareholders the right to 
exchange their common stock for debentures issued 
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by Tandy. It was further alleged that the defendants 
possessed this information by virtue of their positions 
as executive employees of Tandy; the complaint 
sought permanent injunctions and orders of disgorge- 
ment against all five defendants. 


As to all defendants, the Court held that the facts did 
not justify the entry of injunctions as there was no 
reasonable likelihood of future violations. 


For further information, see Litigation Release No. 
8282. 





Litigation Release No. 8659/January 31, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
HERITAGE ENTERPRISES, INC. (United States 
District Court for the District of Columbia) Civil Action 
No. 79-0300. 


The Commission announced today that it filed in the 
United States District Court for the District of 
Columbia a civil injunctive action against Heritage 
Enterprises, Inc. (“Heritage”) alleging violations of the 
reporting provisions of the federal securities laws. 


The Commission’s complaint alleged that Heritage 
has failed to file its Annual Report on Form 10-K for 
its fiscal year ended March 31, 1978, required to have 
been filed with the Commission by June 29, 1978, and 
its Quarterly Reports on Form 10-Q for its fiscal 
quarters ended June 30, 1977, September 30, 1977, 
December 31, 1977, June 30, 1978 and Septermher 30, 
1978, required to have been filed with the Commission 
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by, respectively, August 15, 1977, November 14, 1977, 
February 14, 1978, August 14, 1978 and November 14, 
1978. Further, the Complaint charged that Heritage, 
as part of a continuing course of conduct extending 
over several years, has failed to timely file certain of 
its Annual Reports and Quarterly Reports required to 
have been filed with the Commission. 


The Commission’s complaint requests that the Court 
order Heritage to file forthwith with the Commission 
its Annual Report on Form 10-K for its fiscal year 
ended March 31, 1978 and its Quarterly Reports on 
Form 10-Q for its fiscal quarters ended June 30, 1977, 
September 30, 1977, December 31, 1977, June 30, 
1978 and September 30, 1978. Further, the 
Commission requested that the Court enjoin Heritage 
from further violations of the reporting provisions of 
the Federal securities laws. 








SECURITIES INVESTOR PROTECTION ACT 
OF 1970 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 84/January 30, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15539/January 30, 1979 
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